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More time for Citizenship Bill JPC

Up in arms:A file picture of activists taking part in a protest against the Citizenship (Amendment)
Bill in Guwahati.  

The tenure of the Joint Parliamentary Committee examining the contentious Citizenship
(Amendment) Bill, 2016 has been extended till the last week of the winter session of Parliament,
when it is expected to submit its report.

The Bill proposes citizenship to six persecuted minorities — Hindus, Jains, Sikhs, Parsis,
Christians and Buddhists — who came to India from Pakistan, Afghanistan and Bangladesh before
December 31, 2014.

There is stiff opposition to the Bill in Assam as it also seeks to grant citizenship to Hindus from
Bangladesh. The final draft of the National Register of Citizens (NRC) was published on Monday
and 40 lakh of the 3.9 crore applicants did not make it to the list.

Several political and civil society groups in Assam have said the Bill would pave the way for giving
citizenship to illegal Hindu immigrants from Bangladesh in Assam — in violation of the Assam
Accord of 1985.

JPC chairperson Rajendra Agrawal told The Hindu that in the wake of the NRC exercise, the
committee would begin consultations again and speak to all the stakeholders.

Speaker’s nod

“We moved a motion that the tenure of the JPC be extended till the last week of the winter
session. The committee was supposed to submit its report by the end of the current session, but
since that has not happened, we sought an extension. The motion was accepted by the Lok
Sabha Speaker,” Mr. Agrawal said.

He said the committee would try to build a consensus on the subject. “It’s a tricky and a sensitive
issue. We will begin the process afresh, let the sentiments cool down (in Assam). We will ask the
people to register their views and will also seek to know the Centre’s view on the Bill. We will
accommodate diverse views and only then can come up with any report,” he said. The JPC that
visited Assam on May 7 faced severe protests as indigenous groups in Assam view it as a move
to legitimise Hindus who had migrated from Bangladesh after 1971.

Through an executive order in 2015, the Home Ministry relaxed the provisions for persecuted
religious minorities from the three neighbouring countries in respect of their entry and stay in India
without proper documents or after their expiry. There has been no exact numbers of such minority
refugees but officials estimate that around two lakh Hindu and Sikh refugees from Bangladesh,
Pakistan and Afghanistan are living in India. There are 400 Pakistani Hindu refugee settlements in
cities such as Jodhpur, Jaisalmer, Bikaner and Jaipur.
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Numbing numbers: on draft NRC

At upwards of four million, the number of those excluded from the second draft of the National
Register of Citizens published on Monday has sparked great anxiety about the legal status of so
many individuals. As with the first list published on December 31, 2017, the publication of the final
draft before the Supreme Court-mandated and monitored exercise moves to the next phase of
claims and objections wasn’t accompanied by major turbulence. And this despite lingering doubts
over whether the process was indeed foolproof, or even warranted. Causes for concern have been
aplenty, from the frenetic pace to meet deadlines in the face of an unrelenting apex court to the
omission in July of 1,50,000 names from the 19 million that had made it to the first draft. Monday’s
list again had its share of notable omissions, including serving and former legislators. Given such
a gargantuan exercise, it is to the credit of the NRC bureaucracy and its 55,000-odd workforce that
timelines have been adhered to. But even a skilfully devised system of digitised mapping of family
trees is subject to human interface, subjective bias, and the inherent flaws in the NRC of 1951 and
the electoral rolls of 1961 and 1971 that make up the core of the ‘legacy data’.

The state owes it to those now left out, a staggering 40,07,707 persons, to ensure that their
claim to citizenship is exhausted in its procedural entirety. But it also has a larger responsibility —
to ensure that people who have lived here a long time, or those who know no other home, are not
left high and dry in any eventuality. On that front, the Central and State governments must step up
their assurances that there is no need for panic. While the modalities of a standard operating
procedure for claims and objections are being worked out, to be placed before the Supreme Court
by mid-August, the window for contestation could be extended by a month beyond September 28.
The Union Home Ministry has also tweaked rules to enable applicants to move the Foreigners’
Tribunal, where earlier only the state could haul up a suspected alien before it. Bigger challenges
lie ahead, especially after the final NRC list determines the precise number of deemed illegal
immigrants; the state then has to grapple with what to do next. How India addresses the fate of
those eventually left off the list will ascertain whether its democracy can lay claim to being humane
or not. It is one thing to detain and deport illegal immigrants instantly when they cross the border.
But when people have been allowed (or they have managed) to be in India for so long, when they
have built their lives and become part of local economies and communities, they cannot and must
not be rendered state-less on the basis of a list.
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To what end this exercise?

 

The ongoing crisis in Assam over the National Register of Citizens (NRC) is largely the creation of
the Supreme Court. The final draft list of citizens, published on July 30, leaves out the names of
approximately 40 lakh residents of Assam. Although political leaders and the Supreme Court itself
have assured everyone that this is only a draft and everyone will be given an opportunity to prove
his or her citizenship in accordance with the law before any “action” is taken, this is unlikely to
inspire much confidence given what has transpired thus far.

The recent history of the NRC can be traced to the public interest litigation filed in the Supreme
Court by Assam Public Works seeking the removal of “illegal voters” from the electoral rolls of
Assam and the preparation of the NRC as required under the Citizenship Act, 1955 and its rules.
The NRC was supposed to be prepared as a consequence of the Assam Accord signed between
the Union government and the All-Assam Students’ Union to end the agitation against “outsiders”,
promising to identify and remove any foreigners from Assam who had entered the State after
1971.

Though the first NRC was framed in 1951, it and subsequent iterations were recognised to be
faulty and the present exercise was supposed to be done in accordance with the 2003 rules.

Though filed in 2009, the case really picked up steam in 2013 as the Supreme Court directed the
Union and State governments to speed up the process. A deadline of January 2016 was initially
fixed to come up with the draft of the NRC though that was missed and after much delay, the
eventual deadline of July 31, 2018 for the final draft of the NRC has been adhered to. All 3.3 crore
residents of Assam were required to submit documents from a list prescribed by the government
to prove that they were indeed citizens of India in accordance with the rules — a process that has
been fraught with complexity and confusion.

Given that citizenship is a legal fiction, established or denied in accordance with a procedure
under law, one would have hoped that the Supreme Court’s monitoring of the process would have
ensured fairness and transparency. Regrettably it has not been so. From the non-transparent
“family tree verification” process, to the somewhat arbitrary rejection of the gram panchayat
certificates (affecting mostly women), the process has been riddled with legal inconsistencies and
errors.

These are not minor errors. For instance, the supposedly robust family tree verification process
has resulted in numerous instances of parents being on the draft list but children being left out —
precisely the kinds of errors which were supposed to be excluded. Likewise, the number of people
affected by the rejection of panchayat residency certificates is more than 45 lakh — a little more
than the number of people who have been left out of the final list.

The rejection of the panchayat certificates has a judicial angle to it as well. In February 2017, in
Manowara Bewa v. Union of India, the Gauhati High Court declared that certificates issued by
gram panchayats could not be relied on by residents to seek inclusion in the NRC. This had the
effect of putting the citizenship of a large number of women who relied on this document to
establish marital relationships in doubt. The Supreme Court didn’t immediately set it aside, as the
Assam government did not file an appeal against it. Rather, it was only in December that the
Supreme Court clarified that the panchayat certificates could be relied upon, provided the
documents themselves had been appropriately proved in court. However, it did not finally settle
the matter — it remanded the matter back to the Gauhati High Court for fresh examination. The
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fate of lakhs of people relying on these documents remains uncertain as each person will now
have to prove not only his or her linkages afresh, but also the documents themselves before the
appropriate forum.

Yet, none of this entered the court’s calculus. Why preparing the NRC within a deadline was more
important than ensuring that there was legal clarity over the manner in which the claims of
citizenship could be decided is not something that the Supreme Court thought it fit to clarify or go
into at any stage in its hearing of the case.

A much larger question also remains unanswered and one which the court has not deigned to ask
itself in the nine years it has been seized of this matter: to what end this exercise? Even if the
objections and corrections are properly dealt with, there are likely to be many individuals (running
into lakhs at the very least) who will be unable to prove Indian citizenship. The immediate
consequence is that they will lose their right to vote (which temporarily ends the public interest
litigation). But that only results in the beginning of a new problem: what will be the status of the
several lakh individuals who would have suddenly lost Indian citizenship with no recourse in sight?

Even at the latest hearing which took place on July 31, the Supreme Court seemed unperturbed
by the consequences of its actions, all the while making the right noises about there being no
immediate consequences for those who have not found their names on the list and there being
more opportunities to question the absence of names on the NRC. At some point, the Supreme
Court will be confronted with the undeniable question, what action can it allow the government to
take against those who are unable to prove that they are Indian citizens?

Will it allow the government to adopt the crude, communal rhetoric doing the rounds on social
media and “push them out”? Will it take responsibility for the protection of the basic rights of those
who have been rendered stateless and defenceless? Or will it take the Pontius Pilate option and
wash its hands of the whole matter?

During the Constituent Assembly debates, B.R. Ambedkar remarked that the provision relating to
citizenship in the Constitution caused the Drafting Committee the most headache (save for one
other clause) as multiple drafts were worked on and rejected over the years before the present
Article 5 was settled upon. For good reason too. As Vallabhbhai Patel had then said, India’s
Constitution-making process, and especially its citizenship clause, was going to be scrutinised all
over the world. As scholar Niraja Gopal Jayal has observed, this was probably because Indian
nationalism during the freedom movement had not attempted to define itself on exclusive racial or
ethnic bases.

Seventy years later, India’s approach to citizenship is once again going to be scrutinised by the
world. The subcontinent has seen multiple, large-scale humanitarian crises erupt over questions of
nationhood, citizenship and identity. One hopes the Supreme Court has the good sense not to
spark off yet another for no apparent reason.

Alok Prasanna Kumar is Senior Resident Fellow, Vidhi Centre for Legal Policy, Bengaluru
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New SOP for those left out

Applicants left out of the National Register of Citizens (NRC) may be given a personal hearing
under a fresh Standard Operating Procedure (SOP) being devised by the Home Ministry.

The Registrar-General of India (RGI) and the Home Ministry are exploring several options to
provide adequate opportunity to 40 lakh of the 3.9 crore applicants whose names were not
included in the final NRC draft published on July 30.

Ensuring credibility

RGI Sailesh told The Hindu that the SOP would ensure that filing claims and objections was a fair
and credible process. “There may be many applicants who may not understand the process and
the required documentation. So we have to see that every person has the right information and the
assistance required,” he said.

An official said the circle officers or block development officers would be asked to give personal
hearings to applicants even after they had exhausted the option of filing “claims and objections”.

On July 31, a Supreme Court Bench had ordered the government to frame, in consultation with
State NRC Coordinator Prateek Hajela, a “fair” SOP to deal with the claims and objections of
those who did not find their names in the draft NRC.

“The SoP will also go into the aspects of disposal of claims and objections,” Mr. Sailesh said, “so
that reasonable time and adequate opportunity are given to applicants. The rules say that any
person can make an objection against an inclusion and any person whose name is not there can
file a claim.”

Asked if it would be appropriate to call the 40 lakh applicants “infiltrators”, as they were being
referred to by some political leaders, Mr. Sailesh said: “We don’t have any nomenclature for them.
We have the list of eligible people for inclusion in NRC and the total [number of] applicants in
NRC. For us they are applicants.” The Home Ministry had earlier told the Assam government that
no action should be initiated by the administration or the police based on the draft NRC. The RGI
has been asked to use all means of communication, including websites, toll-free numbers and
SMS, to provide information to the public about the draft NRC.
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Revamp district courts, directs SC

Separate washrooms for transgenders, ‘court managers’ with an MBA degree, Braille and colour-
coded signage, crowd management arrangements, crèche facility and even a front desk for
litigants to find their way, are some of the slew of improvements the Supreme Court wants district
courts across the country to have.

In a 16-page order, a three-judge Bench of Chief Justice Dipak Misra, Justices A.M. Khanwilkar
and D.Y. Chandrachud said infrastructure of district courts is on ventilator and needs saving.

The order came on a petition filed way back in 1989 by the All India Judges Association for better
facilities to help do their job. “A sound infrastructure is the linchpin of a strong and stable judicial
system,” the apex court observed. It observed that “without a robust infrastructure, the judiciary
would not be able to function at its optimum level.”

New committee

The court ordered the State Chief Secretaries to constitute a committee of which the Secretary of
the Department of Law should be a member to formulate the development plan for courts. The
committee would invite an officer of the High Court, nominated by the Chief Justice of the court.

The apex court listed the case for August 23 to vet the status report and plans devised by the
States to better the facilities in their respective district courts.
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Statutory status for BCs panel

The Lok Sabha on Thursday unanimously passed the 123rd Constitutional Amendment Bill
providing for a National Commission for Backward Classes as a constitutional body, with all 406
votes being cast in support of the Bill.

However, as the House passed an alternative amendment to one proposed by the Rajya Sabha,
the Bill will once again go to the Rajya Sabha.

A constitutional amendment under Article 368 needs to be passed by both Houses separately with
a special majority.

The Bill as passed by the Lower House inserts Article 338 B in the Constitution, which provides for
a Commission for the socially and educationally backward classes with a Chairperson, Vice-
Chairperson and three other members, all of whom shall be appointed by the President of India.

In response to BJD’s Bhartruhari Mahtab moving an amendment that there must be at least one
woman on the Commission, Minister of Social Justice and Empowerment Thaawarchand Gehlot
said this would be done while drafting the Rules.

While supporting the Bill, the Congress on Thursday demanded that the caste census data,
obtained during the United Progressive Alliance regime, be made public.

( With inputs from

Sandeep Phukan)
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No Proposal for Removal of Creamy Layer for OBCs
Ministry of Social Justice & Empowerment

No Proposal for Removal of Creamy Layer for OBCs

Posted On: 02 AUG 2018 3:03PM by PIB Delhi

The Government has implemented the ‘creamy layer’ concept in pursuance of the Hon’ble
Supreme Court’s order in the case of Indra Sawhney and others etc. vs. Union of India and others
[(Civil) No. 930/1990]. At present, there is no proposal in the Ministry of Social Justice and
Empowerment for removal of Creamy Layer.

The Government has constituted a Commission on 2nd October, 2017 under article 340 of the
Constitution to examine the sub-categorization of Other Backward Classes.  The Commission
commenced functioning with effect from 11.10.2017 i.e. the date of assumption of charge by the
Chairperson. There has been no delay in constituting the panel.

Certain States including Andhra Pradesh and Telangana have introduced sub-categorization within
Other Backward Classes reservation quota.  The sub-categorization adopted by these States is
being studied by the Commission for Other Backward Classes to examine the issues of sub-
categorization of Other Backward Classes in the Central List.

This information was given by Minister of State for Social Justice and Empowerment Shri Krishan
Pal Gurjar in a written reply in Rajya Sabha today.

 

****

Sanjay Kumar/jk/SJ&E-3/02-08-2018

(Release ID: 1541273) Visitor Counter : 213

Read this release in: Hindi , Tamil
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Impasse ends: on K.M. Joseph's elevation

Good sense seems to have prevailed at last. The Centre has cleared the elevation of Justice
K.M. Joseph to the Supreme Court, seven months after the five-member collegium first
recommended his appointment. The Centre had no option but to elevate the Uttarakhand High
Court Chief Justice once the collegium reiterated its original recommendation after the Law
Ministry returned his name. The collegium had combined its reiteration of his name with two other
names so that three Chief Justices could be elevated in one go. The Centre’s objections to Justice
Joseph’s candidature were unconvincing from the very beginning. It made an issue of his relative
lack of seniority among the Chief Justices of the various high courts, adding somewhat curiously
that his elevation would give excessive representation to Kerala. It also spoke of an imbalance in
regional representation. It was obvious that these were not good enough reasons to turn down his
appointment. It only served to strengthen the suspicions that Justice Joseph found himself in
disfavour because he was on a Bench that quashed the imposition of President’s Rule in
Uttarakhand in 2016, a charge the government vehemently denied. Now that his elevation is all set
to go through, these issues may not appear to be relevant anymore. However, it is difficult not to
see a pattern in the government’s conduct. It has been splitting recommended lists and selectively
approving proposals from the collegium, while holding back or returning some names. In the case
of Justice Joseph, his name was sent along with that of senior advocate Indu Malhotra to the
Centre in January. However, three months later, the government cleared only one of the two
names, while seeking reconsideration of Justice Joseph’s candidature. Such decisions tend to
alter the inter se seniority among sitting judges, a factor that determines who becomes Chief
Justice of India and who joins the collegium.

The Centre’s right to seek the reconsideration of a recommendation, on the basis of information
available to it, cannot be disputed — but it is worrying that one or two names are held back from a
number of batches. The reasons for seeking reconsideration need to be explicitly stated in every
such instance. Even in its adherence to the norm that reiteration of a recommendation is binding,
the Centre has not been consistent. Recently, it returned a recommendation concerning two
appointments to the Allahabad High Court for the second time. The other issue is delay — there is
no justification for sitting on files without taking a decision one way or another, particularly given
the backlog in the Supreme Court. The current controversy may have come to a close, but the
possibility of other flashpoints cannot be ruled out. If the judiciary and the government want to
dispel the impression of a prolonged conflict, a fresh memorandum of procedure for appointments
has to be agreed upon: it is unclear what exactly is holding it up.
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Mitigating people’s grief is the primary duty of a Legislator: Vice President
Vice President's Secretariat

Mitigating people’s grief is the primary duty of a Legislator:
Vice President

Assemblies and Parliament are platforms for discussion and
debate but not for disruptions;

Interacts with MLAs from Meghalaya Legislative Assembly

Posted On: 03 AUG 2018 5:43PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that mitigating people’s
grief is the primary duty of the legislators. Interacting with newly elected Members of
Legislative Assembly of the Meghalaya, in here today, the Vice President gave them an
overview of the structure and functioning of Rajya Sabha in the overall framework of
India’s parliamentary democracy and informed them some of the new initiatives taken
in the Rajya Sabha.  

 

The Vice President has also asked them to use forums like state assemblies to
highlight the issues concerning the common man and make their lives better. Work
hard and use the assembly to raise people’s concerns, he added.

 

The Vice President asked the Legislators to keep the aspirations of people in mind and
live up to their expectations during their tenure as Public representatives.

 

These MLAs have come to the National Capital to attend the workshop organised by
the Bureau of Parliamentary Studies and Training of Lok Sabha Secretariat.

 

The Vice President explained the role of Parliament, especially the upper house and
made the newly elected MLAs aware of the crucial parliamentary functions. He also
informed them about the role of important parliamentary committees such as Standing
Committees, Select Committees and the work done by members during non session
days.
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The Vice President asked legislators to be prepared before attending a session and
asked them to make good use of the time allotted to them. He has advised them not to
disrupt the house with shouting and sloganeering. Assemblies and Parliament are
platforms for discussion and debate but not for disruptions, he added.

 

Informing the members about Rajya Sabha’s recent initiative to allow its members to
speak in their mother tongue, the Vice President has asked members of legislatures to
speak in the House in their respective mother tongues and said that they would be able
to express their feelings, better and people concern would understand it.

 

***

AKT/BK/RK
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Leave the politics outside the Parliament and do your best for framing policies: Vice President
Vice President's Secretariat

Leave the politics outside the Parliament and do your best
for framing policies: Vice President

Rules are sacrosanct for all of us and we are bound by Rule
Book;

Addresses Orientation Programme for Newly Elected &
Nominated Members of Rajya Sabha

Posted On: 04 AUG 2018 1:28PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has said that the Members of Parliament
should leave their politics outside the Parliament and they have to contribute their best for framing
the programmes and policies for the benefit of the poor. He was addressing the Orientation
Programme for Newly Elected and Nominated Members of Rajya Sabha, here today.

 

The Vice President said that the Rules are sacrosanct for all of us and together we are bound by
the Rule Book. He further said that the Rules provide enough instruments to raise the issues of
public importance. With scrupulous adherence to Rules, we can utilise available time efficiently, he
added.

 

The Vice President said that the Parliamentary democracy allows enough space for the
articulation of diverse view points. When an issue is thoroughly debated and multiple perspectives
emerge, the final legislation is likely to be more comprehensive, he added.

 

Saying that the Rajya Sabha follows a set of rules and procedures, the Vice President said that
adherence to these rules ensures an orderly conduct of the House. This Orientation Programme
will enable you to get familiar with these important procedures, he added.

 

The Vice President quoted the first Chairman of Rajya Sabha, Dr. S. Radhakrishnan as saying:
“We are for the first time starting the new parliamentary system, with a Second Chamber in the
Center, and we should try to do everything in our power to justify to the public of this country that a
second chamber is essential to prevent hasty legislation. We should discuss with dispassion and
detachment proposals put before us.”
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The Vice President said that India is now emerging as one of the fastest growing economies in the
world and the new opportunities and new challenges are emerging. He further said that we need
to provide a legislative framework to make economic reforms stable, sustainable, equitable. Ease
of Doing Business is the touchstone to measure the success of our economic reforms, he added.

 

The Vice President said that Information Technology is an indispensable tool for enhanced
efficiency and most of you extensively use IT tools in your work. He invited the Members to use
the new IT initiatives. For your benefit we have also introduced e-Notice system whereby you can
submit your Notices online, he added.

 

Following is the text of Vice President’s address:

 

“I am pleased to inaugurate this Orientation Programme for the new Members of Rajya Sabha. I
compliment the Rajya Sabha Secretariat for organizing this important programme for new
Members of the House. New Members will have an opportunity to learn about different aspects of
the functioning of the House and the benefit of interacting with senior parliamentarians who have
kindly agreed to share their experiences as Members of the House.

 

Friends,

 

2. You are fortunate to be the Members of this highest legislative forum of the land. I expect you to
make best use of your tenure for the benefit of people and enhance the quality of deliberations in
this august house.

 

3. Most of you have spent long years in public life.  Those who have been members of
Legislatures would be conversant with the etiquettes and methods of legislature. You all are alive
to the issues that concern people at local level. In your public life, you all would have worked to
address these issues. This House gives you yet another opportunity to focus nation’s attention on
these issues and bring about changes.

 

4. Parliamentary democracy allows enough space for the articulation of diverse view points. When
an issue is thoroughly debated and multiple perspectives emerge, the final legislation is likely to be
more comprehensive. 

 

5. What we need is this kind of constructive discussion based on arguments flowing from facts and
evidence, from knowledge and empathy for the people we are serving.
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6.  Like any institution, the Rajya Sabha follows a set of rules and procedures.  Adherence to
these rules ensures an orderly conduct of the House. This Orientation Programme will enable you
to get familiar with these important procedures.

 

Friends,

 

7. You join this august legislative institution in rather challenging times. Last Session, I had
expressed my deep anguish over lost opportunities. We lost invaluable hours in disruptions.

 

8. In my concluding remarks, I had mentioned how leaders like Pandit Nehru himself, were
apprehensive about the efficacy of the Second Chamber.

 

9. I am afraid similar apprehensions are being raised again after 65 years of functioning of our
Parliament. We shall be betraying the faith and trust of stalwarts like Gopalaswamy Ayyangar and
Dr. Radhakrishnan and several eminent Parliamentarians who contributed to the eminence of this
House.

 

10. My illustrious predecessor and our first Chairman Dr. S. Radhakrishnan, in his very first
inaugural address to the Members on 13th May, 1953, charted out the course of action for the
Members of this House. He said:

 

 “We are for the first time starting the new parliamentary system, with a Second Chamber in the
Center, and we should try to do everything in our power to justify to the public of this country that a
second chamber is essential to prevent hasty legislation. We should discuss with dispassion and
detachment proposals put before us.”

 

11. I quite understand and expect divergence of views, informed critique of Government but I shall
expect you to eschew from protracted disruption as parliamentary strategy. This tendency of
repeatedly resorting to disruption as parliamentary strategy shall undermine the Parliamentary
institutions. I go back to Dr. S. Radhakrishnan who back in 1955 cautioned against such disruptive
strategies:

 

“We want to maintain the good name and dignity of this House. Every one of us is interested in
that as much as I am. I do not want it to be said that sometimes these discussions suggest that we
are not behaving like serious, responsible Members of Parliament but rather like irresponsible
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professional agitators.”  
 

Friends,

 

12. India is now emerging as one of the fastest growing economies in the world. New opportunities
and new challenges are emerging. We need to provide a legislative framework to make economic
reforms stable, sustainable, equitable. Ease of Doing Business is the touchstone to measure the
success of our economic reforms. Our policies and processes need to be predicable, transparent
and efficient to attract the investments and promote innovations. We need to keep updating our
laws in consonance with the demands of the changing times. Being representatives of people, you
have to educate and guide the people though this transformative transition.

 

13. As a Member of Parliament you are assigned Rs. 5 crores annually under MPs Local Area
Development Scheme (MPLADS). As a Member of this House, you have the flexibility in choosing
one or more Districts of your State. Nominated Members can choose one or more District from any
State in the country. You can use this money for local community level development. The Saansad
Aadarsh Gram Yojna was formed to synergise this Scheme with other Government scheme in one
focal village that was supposed to become model village for others. This Orientation Programme
will be a forum to learn more about this Scheme and share experience of senior Members and
Officials.

 

Distinguished Members,

 

14. We have a rich library in Parliament. Do make use of its rich resources. We also have
Research and Reference Service to assist you with ready reference material.

 

15.We all are aware of the indispensability of Information Technology tools for enhanced
efficiency. Most of you extensively use IT tools in your work. I invite you to use of the new IT
initiatives we have taken from this Session. For your benefit we have also introduced e-Notice
system whereby you can submit your Notices online.

 

Friends,

 

16. As you start your tenure in Rajya Sabha, to be an effective Parliamentarian, I advise you to
carefully select a few subjects of your interest and make informed contribution to the debates.
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17. As Member of the House, you will also be a Member of Parliamentary Committees. These
Committees effectively supplement the work of Parliament. You must fully make use of this forum.

 

Friends,

 

18. Though the Constitution bestows primacy to Lok Sabha in financial issues like Money Bills, yet
the Rajya Sabha can make constructive suggestions.

 

19. Financial management and budget allocations are crucial for governance. Our Parliament has
24 Department related Parliamentary Standing Committees, to examine annual Demands of
Grants and financial management of respective Government ministries. Members of Rajya Sabha
too are Members of these Committees. These Committees will give you an insight into the
processes and planning in the Government.

 

20. I suggest that the Secretariat should organize a brief orientation programme on Budget making
process. Such a programme will immensely help Members to assess and appreciate the finer
points of Budget documents.

 

21. Hon’ble Members, I once again reiterate the need to adhere to Rules. The Rules are
sacrosanct for you as well as for me as the Chairman. Together we are bound by the Rule Book.

 

22. In addition, there are precedents set by the previous Chairmen and their Directions.

 

23.The Rules provide you enough instruments to raise the issues of public importance. With
scrupulous adherence to Rules, we can utilise available time efficiently.

 

24. Let me once again remind you of the unanimous resolution against disruption and disturbance
which Members of both the Houses adopted on the occasion of Golden Jubilee of country’s
independence in 1997. This resolution was reiterated again in 2013 on the occasion of 60th

anniversary of the first sitting of our Parliament.

 

25. I can say with some satisfaction that with your collective cooperation in this Session, the
House has been able to transact business well. In the first week of this Session, the House sat for
almost 40 hours. In seven days 6 Government Bills were passed after detailed discussions. 29
Special Mentions and 68 Zero Hour matters were raised. Question Hour has been productive 41
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Starred Questions were replied orally and replies to another 40 Starred Questions were laid. I
compliment you and thank you for your cooperation.

 

Friends,

26. At a personal level, I am overwhelmed by your warmth and affection. As your colleague in
public life, I seek your cooperation in running the House. I have always maintained that my
operation as the Chairman of Rajya Sabha shall depend on the cooperation of entire House.

 

27. I wish you all a very successful tenure in Rajya Sabha. May your erudition and experience
enhance the stature of this House; May we all be guided by the ideals set by the founding fathers
of our Constitution. May we all rise up to the expectations of our people.

 

Jai Hind.”

***

AKT/BK/RK
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BC PANEL WILL GET MORE POWERS
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

People belonging to the Other Backward Classes will soon be able to approach a new National
Commission for Backward Classes (NCBC) with Constitutional status to get their grievances
redressed.

The panel that will come into being following the passage of the 123rd Constitutional
Amendment Bill by the Lok Sabha a few days ago will be able to enforce the safeguards
provided to the Socially and Educationally Backward Classes (SEBCs) and solve their
grievances.

The present NCBC can only recommend inclusion and exclusion of castes from the OBC list and
the level of income that cuts off the “creamy layer” among these castes from the benefits of
reservation.

Till now, it was the National Commission of Scheduled Castes that addressed the grievances of
the OBCs. Article 338 of the Constitution, which provides for a “Special Officer for the Scheduled
Castes and Scheduled Tribes” to investigate all matters relating to the safeguards available to
them under the Constitution, says categorically that SC/STs “shall be construed as including
references to Other Backward Classes”, once a Commission decides who they are.

So, with OBC reservations becoming a reality in the 1990s, the mandate of the SC Commission
got extended. These functions will now get transferred to the new panel, said a senior Social
Justice and Empowerment Ministry official.

P.S. Krishnan, former Secretary of the erstwhile Welfare Ministry, told The Hindu : “In the case
of grievances related to non-implementation of reservations, economic grievances, violence,
etc., people from the SEBC category will be able to move the Commission.”

Clause-3 (5) of the Bill gives the proposed Commission the power to inquire into complaints of
deprivation of rights and safeguards. Clause 3 (8) gives it the powers of a civil court trying a suit
and allows it to summon anyone, require documents to be produced, and receive evidence on
affidavit.

Sign up to receive our newsletter in your inbox every day!
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CITIZENSHIP AND COMPASSION: THE NRC IN ASSAM
Relevant for: Indian Polity & Constitution | Topic: Indian Constitution - Features, significant provisions and Basic
Structure

The current situation in Assam seems like a nightmare, a warning about the internal
contradictions of democracy. It is a warning that the 19th century ideas of democracy as
electoral-ism and the notion of the nation-state as a fetishism of borders may be inappropriate
as imaginations for the 21st century. It is a caution that governance and politics are full of ironies
and paradoxes and that the best of intentions might lead to the worst consequences. Inherent in
it is the banalisation of evil that can take place when suffering on a large scale gets reduced to a
cost-benefit scenario. Democratic India rarely had experiences of detention camps, except
during the India-Pakistan wars, and in 1962 when Indians of Chinese origin were unfairly
detained in camps. The last episode, a stain on the Indian conscience, is forgotten or swept
aside. Today, the statistic of four million names off the draft National Register of Citizens (NRC)
is reduced to an everyday problem of management. This routinisation of violence is deeply
worrying.

There is another piece of cynicism that one needs to be cautious of. The Bharatiya Janata Party
(BJP) is adept at projecting a mastery of electoral frames and governance to maximise electoral
output. It took the normalcy of a governance project and turned it into a panopticon, classifying
citizens through a system of surveillance, creating a sense of sovereignty where the bureaucrat
plays god, deciding who is in and who is out. With 40 lakh names off the final draft of the NRC, it
has made a play for the majoritarian vote. The party will dwell on the claim that it took the bull by
the horns, updating the citizens’ register, a challenge the Congress was not up to.

One register to count them all — how the NRC fares

The politics of citizens’ registers underlines the problem of migratory politics, refracted through
the layered memories of many historical events. It began in the colonial era when the British
attempted to import labour for the plantations. Major displacements like Partition and the
Bangladesh war added to a huge “illegal” population. “Legality” is determined through
certificates. Legitimacy is a stamped paper. But the question one asks is, what happens to the
ones who have grown roots, who have brought land in the area? Do they not count with the
stroke of a pen? In fact, it forces one to open up the question of who is a citizen? Is citizenship
based on land, residence, identity, cultural roots, language, ethnicity? Or is it a formal certificate,
a clerical endorsement that makes one a citizen? Informal economies operate according to
parallel rules, with residents getting regularised over time and obtaining the entitlements of
citizenship after decades of stay. Here, the temporariness of the migrant is something that
haunts her. Vulnerable though she is, she also becomes prey to electoral politics of corrupt
politicians seeking instant constituencies.

The very scale of the exercise, the suggestion that 40 lakh people must do more to prove their
claim to citizenship, gives it a technocratic air. The sense of history and memory is lost. As West
Bengal Chief Minister Mamata Banerjee suggested, the label ‘infiltrator’ already implicates you in
a paranoid world, where the other is perpetually suspect. Ms. Banerjee attempted to introduce a
notion of sanity by observing that while there may be a minuscule number of people who are
infiltrators from across the border, among the 40 lakh people who don’t find their names on the
NRC are those who crossed over decades back, compelled by historical reasons, and they
cannot be considered infiltrators. She made three quick points. First, infiltrators and refugees are
different categories, to be coped with differently. Second, time and history are crucial for
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comprehending such a colossal event. To reduce it to one moment is mindless. Third, by
introducing such measures, it is the BJP that is playing the infiltrator, penetrating into citizens’
lives, probing what they eat, what they wear and what they do. The BJP, in treating Assam as an
enclosure, is also panopticon-ising our world, increasing the level of surveillance and control
over our lives.

The point Ms. Banerjee is making is fundamental. In this tussle between nation-state and an
open democracy, the enclosure and the panopticon as mediums of control are at odds with the
idea of the commons and the hospitality of the community. Technocratic solutions cannot hide
the absence of human and historical understanding. She might be dismissed as a rabble rouser,
but it is she who is pointing out that the BJP is playing on the anxieties of people, rousing old
hates between Bengal and Assam. To hide behind the abstractions of sovereignty and security
and, officialising parochialism is the logic of the BJP game.

The handling and management of large populations create a problem of ethics. Assam raises
the question of both triage and exterminism. Once one plays out the census game, makes a few
concessions, one almost feels that the remainder are dispensable. The dispensability and
disposability of large populations confronts India on a large scale. One cannot handle such
situations merely through law. One needs generosity, hospitality and compassion. One needs to
understand that once our civics accepts the detention centre and the internment camp as
routine, we are creating gulags of the mind, where one can begin with an ordinary act of
classification and erase a people. Indian democracy has to face the genocidal prospect inherent
both in its technocratic sense of governance and in the anxieties that electoralism creates.

In fact, it is BJP president Amit Shah who gives away the game as his party adopts a tough
stand. He claims that the BJP is fighting for the security of the people. The shift from citizenship
to a preoccupation with security unfolds a different paradigm of thought. Nation-state and
citizenship as encompassing entities offer different ideas of order and control. Security is a
panopticon-ising notion, while citizenship is a caring, even protective, one. Security operates on
the grids of surveillance, scrutiny and separation. Citizenship is a more hospitable notion of
initiating the other into a system. The norms of the paradigm are different. Mr. Shah’s response
was a giveaway because it puts the idea of security within a populist framework, where
demographic and cultural anxiety becomes the raw material for emerging vote banks. A register
which began as a routine, even clinical exercise now acquires a Machiavellian shadow.
Suspicion and anxiety magnify as rumour becomes epidemic. One hopes the register does not
create an Orwellian situation where some are more equal than others.

This point becomes clearer when we read that the Vishwa Hindu Parishad wants a similar NRC
exercise in West Bengal and other States. Rather than seeing wider conspiracy theories, it is the
inner contradictions of the exercise that we shall consider.

Maybe one has to go back and look at our Constitution and reread notions of the border, the
very idea of citizenship. We need to go beyond hard definitions and look at the penumbra of
these concepts. A citizen may be defined in terms of certain properties. But the question is, how
humane or plural is such a definition? Can we manage with a certain amount of disorder to
sustain a plural vision of democracy? These are the questions Assam raises but our policy-
makers do not discuss. How do we create a more hospitable, affable theory of citizenship where
marginal groups survive, where nomads and other fluid groups are allowed to follow their life
lines? Can we think of a nation-state with permeable borders and a fluid sense of citizenship
which makes life more hopeful for the refugee? These are questions not for the distant future,
but challenges this decade will have to overcome. We have to rethink the Assam in us.

Shiv Visvanathan is an academic associated with the Compost Heap, a group in pursuit of
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THE NATIONAL COMMISSION FOR BACKWARD
CLASSES (REPEAL) BILL, 2017
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Security / Law / Strategic affairs

The National Commission for
Backward Classes (Repeal)
Bill, 2017

The National Commission for Backward Classes (Repeal) Bill,
2017 was introduced in Lok Sabha by the Minister of Social
Justice and Empowerment, Mr. Thaawarchand Gehlot on April
5, 2017. 

●

Repeal:  The Bill seeks to repeal the National Commission for
Backward Classes Act, 1993.  The Act established the National
Commission for Backward Classes.  The Commission has the
power to examine requests for inclusion and exclusion of
backward classes, and advise the central government in this
regard.

●

The Bill was introduced alongside the Constitution (123rd
Amendment) Bill, 2017 that provides for setting up of the
National Commission of Backward Classes under the
Constitution.  The Statements of Objects and Reasons of the
repealing Bill clarifies that after the setting up of the National
Commission of Backward Classes under the Constitution, the
Act will become redundant, and therefore, may be repealed.

●

Effect of repeal:  The Bill states that the repeal of the Act will
not affect: (i) any rights, privileges or liabilities acquired under
the Act, (ii) any penalty incurred because of previous violation
of the Act, or (iii) other acts that may have been done under
previous operation of the Act.

●

Current Status: Passed by
LS
Ministry: Social Justice and
Empowerment

Stage Date
Introduction Apr 05,

2017
Com. Ref.
Com. Rep.
Lok Sabha Apr 10,

2017
Rajya Sabha

Relevant Links

  Bill Text  (17 KB)

     (230 KB)

  PRS Bill Summary  (410
KB)

      (730 KB)

  Bill Text as passed by
LS  (16 KB)
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THE ESSENTIALITY OF MOSQUES
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The importance of mosques in Islam has come into focus again. During the hearing of the Babri
Masjid case, advocate Rajeev Dhavan asked the Supreme Court to reconsider its judgment in
Ismail Faruqui v. Union Of India (1994). The Bench in that case had ruled by a majority that a
mosque is not essential to Islam, and allowed the Central government to include the 2.77 acres
(on which the Babri Masjid once stood) in the 67.7 acres of land to be acquired under the
Acquisition of Certain Area at Ayodhya (ACAA) Act, 1993.

Among the court’s arguments to justify the acquisition of Babri Masjid land was that “a mosque
is not an essential part of the practice of... Islam and Namaz (prayer) by Muslims can be offered
anywhere, even in open.” This conclusion was reached on the belief that “under the Mahomedan
Law applicable in India, title to a mosque can be lost by adverse possession”. As proof, the
judges cited Section 217 from Mulla’s Principles of Mahomedan Law.

But no such provision exists in Muslim law. Mulla was only citing the view of the Privy Council in
Masjid Shahid Ganj Mosque v. Shiromani Gurdwara Parbandhak (1940), a reading of which
shows that it was not ‘Mahomedan law’ but the Indian Limitation Act of 1908 that was invoked to
rule that property made waqf for the purposes of a mosque cannot be exempted from the law of
adverse possession.

In other words, the Faruqui judgment did not give any evidence from Islamic scriptures to justify
its declaration that mosques are not essential to Islam. It thus ignored the “essential practices
doctrine” laid down in the landmark The Commissioner, Hindu Religious Endowments, Madras
v. Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt (1954), according to which “what
constitutes the essential part of a religion is primarily to be ascertained with reference to the
doctrines of that religion itself.” This view was elaborated further by the Supreme Court in
Srimad Perarulala Ethiraja Ramanuja Jeeyar Swami v. The State of Tamil Nadu (1972) to
accommodate “practices which are regarded by the community as a part of its religion.”

A reading of the Koran and authentic traditions of the Prophet make clear the significance of the
mosque in Islam. In fact, the first act of the Prophet after migrating to Medina was to establish a
mosque. The Prophet had demonstrated by example that mosques went beyond the ritualism of
‘worship’. They were spiritual, humanitarian and educational centres open to all people
irrespective of their social, financial or racial status, or gender, thus emphasising the importance
of equality for social progress. The Koran protects this higher purpose from being compromised
by listing the qualities of people who are allowed to maintain mosques.

The mosque is so indispensable to Islam that the two most authentic books of hadees, Sahih
Bukhari and Sahih Muslim, quote the Prophet as stating: “Prayer in congregation [inside a
mosque] is 27 times more meritorious than prayer performed individually.” The significance of
this pronouncement can be gauged from another hadees in Sahih Muslim wherein it is recorded
that even a blind man was refused Prophetic permission to pray at home and was asked to join
the congregation. This, in essence, is the doctrine of Islam on the essentiality of mosques which,
by virtue of being a time-honoured belief, is protected as a fundamental right under Articles 25
and 26 of the Constitution. A judicial negation of this doctrine would actually amount to a
negation of the right of Muslims to pray in a mosque guaranteed in these Articles. It could also
have a profound bearing on the sanctity of all mosques in India.
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One fails to understand why the court ventured into theological territory when it could have
justified the acquisition of the Babri Masjid land on the strength of the law of limitation alone. The
irony is that the apex court thinks Muslims can offer namaz in the open, but when they do, they
are prevented by right-wing outfits, as was reported in Gurugram in Haryana in May. Another
negative impact of the ruling that namaz can be offered anywhere, which was one of the
arguments used to uphold the ACAA Act, is that it denied Muslims, through Section 7 of the Act,
the right to pray in the disputed area while placing no such restriction on Hindus.

In the minority judgment, which struck down the entire ACAA Act as unconstitutional, Justices
S.P. Bharucha and A.M. Ahmadi flagged Section 7(2) and noted that it “perpetuates the
performance of puja on the disputed site. No account is taken of the fact that the structure
thereon had been destroyed in a most reprehensible act. The perpetrators of this deed struck
not only against a place of worship but at the principles of secularism, democracy and the rule of
law...” The judges also said that Article 15 of the Constitution debars the state from
discriminating against any citizen on the ground of religion, among other things.

These facts, coupled with the lack of scriptural evidence to prove that the mosque is not an
essential part of Islam, lay the groundwork for the Supreme Court to reconsider the Ismail
Faruqui verdict at the earliest.

A. Faizur Rahman is the secretary general of the Islamic Forum for the Promotion of Moderate
Thought. Email: a.faizur.rahman@gmail.com
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Source : www.thehindu.com Date : 2018-08-07

RAJYA SABHA GIVES NOD FOR NCBC BILL
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Landmark Bill:Minister for Social Justice and Empowerment Thawar Chand Gehlot speaking in
the Lok Sabha.PTI  

The Bill extending constitutional status to the National Commission for Backward Classes
(NCBC) was cleared unanimously by the Rajya Sabha on Monday. The Lok Sabha had passed
the proposed law on August 2 with more than a two-thirds majority.

In the Upper House, the Constitution (123rd Amendment) Bill, 2017, was adopted by all the
present 156 members, incorporating certain amendments made by the Lok Sabha. Several
Opposition members, however, recommended that the government should make public the
caste census findings, based on which the reservation policy should be formulated.

Replying to the debate on the Bill, Social Justice and Empowerment Minister Thaawar Chand
Gehlot said the law would help the Other Backward Classes (OBC) get justice. Acceding to the
recommendation of Opposition members, he said the Commission would have female
representation.

The Minister also assured the House that the NCBC would not encroach upon the rights of State
governments as they would have their own backward classes commissions. He said States had
their own lists of OBC castes, while the Centre had a separate one and that the NCBC would
make recommendations only to the Centre. Mr. Gehlot said the government would immediately
constitute the Commission.

Minority representation

During the debate, referring to the demands of some Opposition leaders to ensure
representation of minority communities in the Commission, BJP’s Bhupender Yadav said
political parties should rise above vote bank politics and focus on social justice. “OBC is a
religion-neutral term…there is a separate Commission for the minorities,” he said.

Stating that the Bill was long overdue, Mr. Yadav said in several States, even 27% reservation
for OBCs had not been implemented. He also accused the Congress of scuttling the attempts to
strengthen the backward communities in the past, urging the party to support the proposed law.

Congress leader B.K. Hariprasad raised the issue of caste census and minority representation
and also wanted the “creamy layer” system to be dispensed with.

Ram Gopal Yadav of the Samajwadi Party demanded reservation for OBCs in the Judiciary. D.
Raja of the CPI said there was no point in having commissions if their recommendations were
not binding upon the government. A. Navaneethakrishnan of the AIADMK supported the Bill.
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IMPACT ASSESSMENT OF DEVELOPMENT IN GRAM
PANCHAYATS
Relevant for: Indian Polity & Constitution | Topic: Devolution of powers and finances up to local levels and
challenges therein

Ministry of Panchayati Raj

Impact assessment of development in Gram Panchayats

Posted On: 06 AUG 2018 5:24PM by PIB Delhi

According to the inputs received from Ministry of Panchayati Raj, under the Fourteenth Finance
Commission (FFC), grants to the tune of  2,00,292.20 crore for the period from 2015 to 2020 are
being devolved to Gram Panchayats constituted under Part IX of the Constitution, amounting to
an assistance of . 488 per capita per annum at an aggregate level for 26 States for delivering
basic services such as water supply, sanitation, sewerage, solid waste management, storm
water drainage, etc.

 

 

The Ministry of Panchayati Raj constituted Common Review Mission (CRM) in the year 2017 to
assess the effectiveness of utilization of Fourteenth Finance Commission (FFC) grants by
selected Gram Panchayats (GPs) in eight States viz. Assam, Gujarat, Jharkhand, Karnataka,
Madhya Pradesh, Odisha, Telangana and Uttar Pradesh during 2017. The main focus areas of
CRM were availability of fiscal resources in the Panchayats; transfer of FFC grants; devolution
of functions; convergence of schemes; timely transfer of funds to GPs; effective utilization of the
funds in basic services; preparation of plans and public perception; maintenance of records
including accounts; transparency and accountability.

State-wise important observations/recommendations:

 

State Important observations/recommendations

   

Assam
Own Source Revenue (OSR) generation from shops, hawkers,
leasing of

 
community assets like ponds and community hall. Convergence of
FFC

  fundswith other scheme is required for progress.

   

Gujarat FFC works useful for community. Capacity Building/Awareness and

  Training required for the progress.
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Jharkhand
Basic services addressed by the FFC grants. Innovations adopted
for water

  supply.

   

Karnataka
Focus on basic services like water supply, drainage system and
roads. GPs

  having commercial/industrial activities able to generate larger OSR.

 
Compliance to tax payment is in correlation with economic and
literacy

  status.

   

Madhya Pradesh
Gram Panchayat Development Plan (GPDP) prepared and
approved by

 
Gram Sabhas in most GPs. Capacity Building of representatives
and staff

  are required.

   

Odisha GPs in the process of transformation into institutions of local self-

 
governance. Elected representatives have freedom to utilize such
funds for

  delivery of basic services to the local population.

   

Telangana
OSR of GPs generated mainly from House Tax, Property Tax,
Water Tax,

  License fee, etc.There is need for scope for training of elected

  representatives specially women representatives.

   

Uttar Pradesh
FFC funds utilized mainly on providing drainage, interlocking of
roads,

  hand pumps, solar light etc. Manpower, training& effective peoples

  participation are aspects required for the progress.

   

 

The common observations across the GP in the eight States are as under:-
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Sizeable amounts of funds are now available with the GPs. Fund transfer mechanism to
GPs across State have been streamlined.

I.

 

Funds were utilized by the Panchayats for improvement of facilities relating to providing
basic services including drinking water, sanitation, sewage, solid waste management, etc.

I.

 

Gram Panchayat Development Plan (GPDP)are being prepared.I.
 

 

Convergence of FFC funds with other programmes have taken place in some panchayats in
some States.

I.

 

VI.     Panchayat specific Software applications are adopted/utilized by various States with
variations across different States depending on factors like computers, electricity supply,
technical staff, and other infrastructural support.

 

VII.     Remarkable progress have been made in strengthening of GPs under the FFC award.

 

VIII.     The aspects of selection of work, convergence, revenue mobilization at GP level,
availability of staff, social audit are some of the areas on which further progress is required.

 

IX.     GPs having industrial/commercial activities had better opportunity of generation of Own
Source of Revenue (OSR). OSR also generated from other sources like property tax, house tax,
shops, etc.

 

This information was provided by the Minister of State for Rural Development, Shri Ram Kripal
Yadav today in a written reply to a question in Rajya  Sabha.

 

*****

APS/AS
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Source : www.pib.nic.in Date : 2018-08-08

NATIONAL COMMISSION FOR BACKWARD CLASSES
(REPEAL) BILL, 2017 PASSED IN PARLIAMENT
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Ministry of Social Justice & Empowerment

National Commission for Backward Classes (Repeal) Bill,
2017 Passed in Parliament

Posted On: 06 AUG 2018 7:39PM by PIB Delhi

National Commission for Backward Classes (Repeal) Bill, 2017 is passed by Rajya
Sabha today. Union Minister for Social Justice and Empowerment Shri
Thaawarchand Gehlot today moved in Rajya Sabha the Constitution (One Hundred
and Twenty Third Amendment) Bill, 2017 and the further Amendments made by the
Lok Sabha. This Amendment Bill is to repeal the National Commission for Backward
Classes Act, 1993 as passed by the Lok Sabha.

 

The Bill was passed by the Rajya Sabha with an Amendment (without clause-3) at its
sitting held on 31st July, 2017 and transmitted to the Lok Sabha for its concurrence.
The Lok Sabha passed the Bill with alternate amendments and further amendments
at its sitting held on 2nd August, 2018.

 

*****

Sanjay Kumar/MoSJ&E/06.08.2018
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Source : www.thehindu.com Date : 2018-08-09

SC CONSTITUTES PANEL TO LOOK INTO ISSUES
PLAGUING JAILS IN COUNTRY
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Justice Madan Lokur and Attorney-General K.K. Venugopal sparred on whether the Supreme
Court’s orders on PIL pleas, such as those on better facilities for undertrial prisoners, amounted
to unreasonable expenditure on the public exchequer.

The exchange began when Mr. Venugopal, for the government, said courts should pass orders
bearing in mind the budgetary restrictions. Concentrated spending on one issue may strain
finances in other sectors, Mr. Venugopal reasoned.

Justice Lokur, heading a three-judge Bench, said the court was trying to resolve issues plaguing
the nation and expects to utilise available funds wisely.

The court was examining ways to end the over-crowding of prisons and condition of undertrial
prisoners languishing in jails. It also wanted to set up a committee to look into the conditions in
prisons.

Justice Lokur pointed out that the Supreme Court had facilitated collection of “over a 100
thousand Crore Rupees” and that the government was not using these funds properly.

“The government is not using funds properly. Over 30 thousand crore rupees were collected for
the benefit of building and construction workers but the money is spent in buying washing
machines... They don't have clothes but washing machines are bought. Laptops are bought for
illiterate people. The government is not using the funds that are lying with it properly,” Justice
Lokur said.

Mr. Venugopal responded that the court should pass orders on an issue with an eye on the
impact it would cause in other sectors.

Justice Lokur said the orders of this court focussed on issues like prison conditions, child rights,
women rights. The government has been able to receive several crore of revenue from the
Supreme Court's orders in cases like mining, etc.

Duty to protect

The court said it could not abandon its duty to protect the citizens’ fundamental right to life and
dignity. Justice Lokur said the court and the government were not adversaries.

Mr. Venugopal said the efforts of the court has been “tremendous” over the past years. The
court then ordered setting up of a committee to be headed by a retired Supreme Court Judge
and assisted by “two or three other officers” to look into the issues of prison conditions.
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AN ARTICLE ON J&K
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

People display placards and wave black flags during a protest against the petitions in the
Supreme court challenging the validity of Article 35 A, in Srinagar. File   | Photo Credit: PTI

As the Supreme Court begins looking into the validity of Article 35A, protests erupted in Jammu
and Kashmir against the Article being altered. A look at what the Article is about.

Article 35A is a provision incorporated in the Constitution through a Presidential Order, and not
by parliamentary debate, giving the Jammu and Kashmir State Legislature a complete say in
deciding who the ‘permanent residents’ of the State are. The State Legislature can grant its
permanent residents special rights and privileges in public sector jobs, acquisition of property,
scholarships and other public aid and welfare programmes within the State.

It was incorporated into the Constitution in 1954 by an order of President Rajendra Prasad on
the advice of the Jawaharlal Nehru Cabinet. The Constitution (Application to Jammu and
Kashmir) Order of 1954 followed the 1952 Delhi Agreement entered into between Prime Minister
Nehru and Jammu and Kashmir Prime Minister Sheikh Abdullah extending Indian citizenship to
the ‘State subjects’ of Jammu and Kashmir. Article 35A was added to the Constitution as a
testimony of the special consideration the Indian government accorded the ‘permanent
residents’ of Jammu and Kashmir.

The Presidential Order was issued under Article 370(1)(d), which allows the President to make
certain “exceptions and modifications” to the Constitution for the benefit of Jammu and Kashmir.
However Article 368(i) of the Constitution mandates that only the Parliament can amend the
Constitution by introducing a new article.

Over 60 years after the Article came into existence, the Supreme Court has decided to go into
the question whether the provision violates the Basic Structure of the Constitution.

Writ petitions filed in the Supreme Court argue that the Article is violative of fundamental rights
of equality and equal treatment enshrined in the Constitution as it restricts citizens from other
States from getting employment or buying property within Jammu and Kashmir. The writ
petitions also point out that any act of the State Legislature made under Article 35A is final and
binding.

A three-judge Bench is currently hearing whether the petitions challenging Article 35A should be
referred to a Constitution Bench for an in-depth examination. If referred, the Constitution Bench
would look into questions like whether the President acted outside his jurisdiction or whether the
fact of non-consultation with the Parliament renders the Article invalid.

The J&K government banks on a 1961 judgment by a five-judge Bench of the Supreme Court in
Puranlal Lakhanpal v. The President of India. This verdict concludes that the President has the
power to modify the Constitution when making it applicable to Jammu and Kashmir.
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with people we come across often in our daily lives.
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THE ARBITRATION AND CONCILIATION (AMENDMENT)
BILL, 2018
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Security / Law / Strategic affairs

The Arbitration and
Conciliation (Amendment) Bill,
2018

The Arbitration and Conciliation (Amendment) Bill, 2018 was
introduced in Lok Sabha by the Minister for Law and Justice,
Mr. PP Chaudhary, on July 18, 2018.  It seeks to amend the
Arbitration and Conciliation Act, 1996.  The Act contains
provisions to deal with domestic and international arbitration,
and defines the law for conducting conciliation proceedings. 
Key features of the Bill are:

●

Arbitration Council of India:  The Bill seeks to establish an
independent body called the Arbitration Council of India (ACI)
for the promotion of arbitration, mediation, conciliation and
other alternative dispute redressal mechanisms.  Its functions
include: (i) framing policies for grading arbitral institutions and
accrediting arbitrators, (ii) making policies for the
establishment, operation and maintenance of uniform
professional standards for all alternate dispute redressal
matters, and (iii) maintaining a depository of arbitral awards
(judgments) made in India and abroad.

●

Composition of the ACI:  The ACI will consist of a
Chairperson who is either: (i) a Judge of the Supreme Court; or
(ii) a Judge of a High Court; or (iii) Chief Justice of a High
Court; or (iv) an eminent person with expert knowledge in
conduct of arbitration.  Other members will include an eminent
arbitration practitioner, an academician with experience in
arbitration, and government appointees.

●

Appointment of arbitrators:  Under the 1996 Act, parties were
free to appoint arbitrators.  In case of disagreement on an
appointment, the parties could request the Supreme Court, or
the concerned High Court, or any person or institution
designated by such Court, to appoint an arbitrator. 

●

Under the Bill, the Supreme Court and High Courts may now
designate arbitral institutions, which parties can approach for
the appointment of arbitrators.  For international commercial
arbitration, appointments will be made by the institution
designated by the Supreme Court.  For domestic arbitration,
appointments will be made by the institution designated by the

●

Current Status: Pending
Ministry: Law and Justice

Stage Date
Introduction Jul 18, 2018
Com. Ref.
Com. Rep.
Lok Sabha Introduced
Rajya Sabha

Relevant Links

  Bill Text   (60 KB)

     (716 KB)

  PRS Bill Summary  (650
KB)
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concerned High Court.  In case there are no arbitral institutions
available, the Chief Justice of the concerned High Court may
maintain a panel of arbitrators to perform the functions of the
arbitral institutions.  An application for appointment of an
arbitrator is required to be disposed of within 30 days.
Relaxation of time limits:  Under the 1996 Act, arbitral
tribunals are required to make their award within a period of 12
months for all arbitration proceedings.  The Bill proposed to
remove this time restriction for international commercial
arbitrations.

●

Completion of written submissions:  Currently, there is no
time limit to file written submissions before an arbitral tribunal. 
The Bill requires that the written claim and the defence to the
claim in an arbitration proceeding, should be completed within
six months of the appointment of the arbitrators.

●

Confidentiality of proceedings:  The Bill provides that all
details of arbitration proceedings will be kept confidential
except for the details of the arbitral award in certain
circumstances.  Disclosure of the arbitral award will only be
made where it is necessary for implementing or enforcing the
award.

●

Applicability of Arbitration and Conciliation Act, 2015:  The
Bill clarifies that the 2015 Act shall only apply to arbitral
proceedings which started on or after October 23, 2015.

●
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CABINET APPROVES CONTINUATION AND REVISION
OF “POST MATRIC SCHOLARSHIP FOR OBC
STUDENTS FOR STUDYING IN INDIA”
Relevant for: Indian Polity & Constitution | Topic: Statutory bodies incl. NHRC

Cabinet Committee on Economic Affairs (CCEA)

Cabinet approves continuation and revision of “Post Matric
Scholarship for OBC Students for studying in India”

Posted On: 09 AUG 2018 5:00PM by PIB Delhi

The Cabinet Committee on Economic Affairs, chaired by the Prime Minister Shri
Narendra Modi has given its approval for continuation and revision of the Centrally
Sponsored Scheme of “Post Matric Scholarship for Other Backward Classes Students
for studying in India” (PMS-OBC) for the years 2017-18, 2018-19 and 2019-20.

 

Details:

The revision in the PMS-OBC scheme to ensure effective implementation and better
monitoring of the schemes includes:

Annual parental income will be increased from Rs. One Lakh to Rs. 1.5 lakh.●

30% of the funds allocated earmarked for girl students and 5% for students with
disabilities.

●

Disbursement of scholarships through Aadhaar seeded bank accounts.●

Since the Scheme is funds-limited, central assistance shall be released according
to the Notional Allocation.  The concept of Committed Liability shall not apply to
States/UTs for releases.

●

 

The estimated cost of the Scheme will be Rs.3,085 crore.

 

Impact:

          The revised Scheme:

Will cover larger numbers of eligible and deserving poor OBC students who will
be able to pursue higher studies and

●

Will ensure effective implementation, achieve de-duplication and enhanced
monitoring.

●
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Background:

 

“Post Matric Scholarship for Other Backward Classes Students for studying in India”
(PMS-OBC) a flagship scheme of the Ministry of Social Justice & Empowerment has
been in operation since 1998-99.  It enables approximately 40 lakh OBC students to
pursue higher study after class X per year.

 

***

AKT/SH
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SINGLE TRIBUNAL FOR INTER-STATE RIVER WATER
SHARING DISPUTES
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Ministry of Water Resources, River Development and Ganga Rejuvenation

Single Tribunal for Inter-State River Water sharing disputes

Posted On: 09 AUG 2018 1:19PM by PIB Delhi

The Supreme Court vide its orders dated the 16th February, 2018 and the 18th May,
2018 has delivered final judgement in the Civil Appeals No. 2453 of 2007, 2454 of
2007, 2456 of 2007 filed by States of Tamil Nadu, Karnataka and Kerala against the
award of Cauvery Water Disputes Tribunal (CWDT) on the allocation of water to
them, and the award of CWDT has now merged with the judgement of the Supreme
Court dated the 16th February, 2018. The Central Government is satisfied that no
further reference to the Tribunal in the matter would be necessary. Therefore CWDT
has been dissolved vide Notification No. S.O. 3465(E) dated 16th July, 2018.

 

 

The Parliament has enacted Inter-State River Water Disputes (ISRWD) Act, 1956 for
adjudication of disputes relating to waters of inter-State rivers and river valley thereof.
When any request under the said Act is received from any State Government in
respect of any water dispute on the inter- State rivers and the Central Government is
of the opinion that the water dispute cannot be settled by negotiations, the Central
Government constitutes a Water Disputes Tribunal for the adjudication of the water
dispute. Currently, 5 water disputes Tribunals are active, details of which are given in
Annexure.

 

In order to further streamline the adjudication of inter-State river water disputes, the
Inter-State River Water Disputes (Amendment) Bill, 2017 was introduced in Lok
Sabha by the Minister for Water Resources, River Development and Ganga
Rejuvenation (MoWR, RD & GR) on 14.03.2017 by amending the existing ISRWD
Act, 1956. The Bill envisages to constitute a standalone Tribunal with permanent
establishment and permanent office space and infrastructure so as to obviate with the
need to set up a separate Tribunal for each water dispute which is invariably a time-
consuming process. In the Bill, there is a provision for establishment of a Dispute
Resolution Committee (DRC) by the Central Government for resolving amicably, the
inter- State water disputes within a maximum period of one year and six months. Any
dispute, which cannot be settled by negotiations shall be referred to the Tribunal for
its adjudication. The dispute so referred to the Tribunal shall be assigned by the
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Chairperson of the Tribunal to a Bench of the Tribunal for adjudication. The proposed
amendments in the Bill will speed up the adjudication of water disputes referred to it.
The Bill was referred to Parliamentary Standing Committee on Water Resources for
examination. The Standing Committee has submitted its recommendation on the Bill
vide Lok Sabha Secretariat letter dated 11.08.2017 in the form of ‘Nineteenth Report
of Standing Committee on Water Resources on The Inter- State River Water Disputes
(Amendment) Bill, 2017’. Accordingly, the Ministry has prepared draft Cabinet Note
for Official Amendments to Inter-State River Water Disputes (Amendment) Bill, 2017.

ANNEXURE

 

Status of Inter-State water disputes over the sharing of river water under
Tribunals

S.
No

Name of
Tribunal

States
concerned

Date of
constitutio
n

Present Status

 
Ravi & Beas
Water Tribunal

Punjab,
Haryana and
Rajasthan

April, 1986

Report and decision under section 5(2)
given in April, 1987. Clarification/explanation
sought from the Tribunal under Section 5(3)
of the said Act by the party States.
Presidential Reference 1 of 2004 was made
on the Punjab Termination of Agreements
Act, 2004. The Supreme Court has
pronounced the judgement on Presidential
Reference in negative. Further, Government
of Haryana has filed IA No. 6 of 2016 in OS
No. 6 of 1996 in the matter. The matter is
subjudice.

 
Krishna Water
Disputes
Tribunal -II

Karnataka,
Telengana,
Andhra
Pradesh and
Maharashtra

2nd April, 
2004

Report and decision given on 30.12.2010.
Further report given by the Tribunal on
29.11.2013.  However, as per Supreme
Court Order dated 16.9.2011, till further
order, decision taken by the Tribunal on
references filed by States and Central
Government shall not be published in the
official Gazette. As such, matter is sub-
judice. Further, to address the terms of
reference as contained in section 89 of
Andhra Pradesh Reorganisation Act, 2014,
term of the Tribunal was extended for a
period of two year w.e.f. 01.08.2014,
thereafter term of the Tribunal has been
extended twice for period of one year i.e. for
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one year w.e.f. 01.08.2016 and for one year
w.e.f. 01.08.2017. The matter is under
adjudication in the Tribunal. Further, the
Government of Telengana has filed a SLP
33623-26 of 2014 and WP(C) 545 of 2015 in
the Supreme Court in the matter. The matter
is thus sub-judice.

 
Vansadhara
Water Disputes
Tribunal

Andhra
Pradesh
&Odisha

24th

February,
2010

The Tribunal has submitted its report to the
Central Government under Section 5(2) of
the ISRWD Act, 1956 on 13.09.2017.
Further, State of Odisha and the Central
Government have filed reference under
Section 5(3) of the ISRWD Act, 1956 on
11.12.2017 and 12.12.2017 respectively.
The matter is thus under adjudication in the
Tribunal.

 
Mahadayi
Water Disputes
Tribunal

Goa,
Karnataka
and
Maharashtra

16th

November,
2010

Report and Decision not given by the
Tribunal u/s 5(2) of ISRWD Act, 1956.

 
Mahanadi
Water Disputes
Tribunal

Odisha and
Chhattisgarh

12.03.2018

State of Odisha filed complaint dated
19.11.2016 under Section 3 of the ISRWD
Act, 1956 in respect of Mahanadi basin. As
per Section 4(1) of ISRWD Act, 1956 a
Negotiation Committee was formed
19.1.2017 by the Central Government. The
committee submitted its report on
27.06.2017 wherein it was mentioned that
Government of Odisha did not participate in
the meetings for Negotiation. In the
meanwhile, Government of Odisha filed
Original Suit No.1/2017 in the Supreme
Court of India for constitution of a Water
Dispute Tribunal for adjudication of water
disputes between Odisha and Chhattisgarh.
The Original Suit has been disposed off in
the final hearing on 23.01.2018 with
directions given to the Central Government
for constitution of Water Dispute Tribunal.
Accordingly, the Central Government has
constituted Mahanadi Water Disputes
Tribunal vide notification dated 12.03.2018.

 

This information was given by Union Minister of State for Water Resources, River
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Development and Ganga Rejuvenation Shri Arjun Ram Meghwal in a written reply in
Lok Sabha today.

*****
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PERILS OF HISTORICAL AMNESIA: ON ARTICLE 35A
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

The irony of today’s India is that while our politics is looking towards our history more often than
ever before, we are also becoming comfortable with its constant manipulation. The controversial
Article 35A of the Constitution, which is currently being challenged in the Supreme Court, is a
case in point. Its critics have argued that the Article affords Jammu and Kashmir undue powers,
particularly by preventing non-State residents to own land in the State. The media has largely
gone along with this explanation, often portraying the debate as a question of “special status” of
Jammu and Kashmir and the Article as some sort of unusual concession to the State. In fact, the
fundamental purpose of Article 35A, when it was introduced in 1954 as part of a Presidential
Order, was the exact opposite: instead of giving the state a “special status”, it was designed to
take autonomy away from it.

The Article was introduced in May 1954 as part of a larger Presidential Order package, which
made several additions to the Constitution (not just Article 35A). The overall gist of this Order
was to give the Government of India enormously more powers over the State than it had
enjoyed before. For the first time, India’s fundamental rights and directive principles were
applicable to Jammu and Kashmir and the State’s finances were integrated with India.
Importantly, the Order also extended the Indian Supreme Court’s jurisdiction over certain
aspects of Jammu and Kashmir.

Also read

An Article on J&K

Just as crucially, the Order had come about only after the Jammu and Kashmir government had
agreed to it and passed a similar legislation in its own Constituent Assembly, making it clear that
these powers were Jammu and Kashmir’s to give, not India’s to take. In fact, at the time of its
introduction, the Order was celebrated in India as a great step towards bringing Jammu and
Kashmir closer into the Union of India. Even the Hindu right-wing leaders had hailed it as a
“commendable step”. No eyebrows were raised over the minor issue of Article 35A, which made
up a very small component of the Order.

Of course, the larger problem is that after decades of confusion and purposeful obfuscation, we
tend to forget that initially Kashmir was conceived as a State with “special status”. The
controversial Instrument of Accession signed by Maharaja Hari Singh in 1947 which brought the
State into the Union of India gave New Delhi control only over Kashmir’s defence, foreign policy
and communications. On all other matters, the State government retained powers. On the
spectrum of autonomy, Jammu and Kashmir lay somewhere between, say, Bihar, a fully
integrated State of India, and Bhutan, which enjoyed limited sovereignty under the protection of
India. India’s tenuous grasp over Jammu and Kashmir was further complicated by New Delhi’s
international commitment to hold a plebiscite in the State to decide its eventual fate.

It is because of this weak India-Kashmir constitutional link that Sheikh Abdullah became “Prime
Minister” of Kashmir; the State had its own Constituent Assembly and flag; there were customs
checks between India and the State; the Supreme Court did not have jurisdiction over key
issues in the State; Kashmir militia was constituted as a separate force; and Srinagar tried to
send its own trade commissioners to foreign countries. With the coming into effect of the Indian
Constitution in January 1950, New Delhi’s powers over Jammu and Kashmir were defined more
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clearly through a Presidential Order (a predecessor of 1954 Order). However, just in the areas of
defence, foreign affairs and communications was Jammu and Kashmir put on the same footing
as the rest of India. On issues of commerce, audit, judiciary, elections and finance, there were
considerable modifications. India’s fundamental rights and directive principles were not
applicable in Jammu and Kashmir at all.

Only in 1952, after the international clamour for an immediate plebiscite had somewhat
subsided, did Jawaharlal Nehru invite Abdullah to discuss how India and Jammu and Kashmir
could be more closely integrated. The result was the 1952 Delhi Agreement which, contrary to
popular belief, still fell short of the 1954 Presidential Order. For instance, the 1952 agreement
did not finalise financial integration and required the fundamental rights and citizenship to be
granted to the State’s residents via the State Legislature.

Before the Delhi Agreement could be implemented, the situation was altered radically because
of three factors. First, any plans for an immediate Plebiscite were abandoned in 1954, which
strengthened New Delhi’s hand. Second, in 1953, Nehru faced a nationwide campaign from the
Hindu right-wing demanding greater integration of Kashmir. And finally, and perhaps most
importantly, in August 1953, Abdullah was arrested and replaced by Bakshi Ghulam
Mohammed, who was far more amenable to integration with India.

So, in January 1954, New Delhi negotiated a new agreement with Bakshi, which was passed by
the Kashmir Constituent Assembly in February, and eventually introduced through Presidential
Order in May. However, it still left the State with enormous autonomy. Foremost, all “residuary
powers” rested with the State legislature. The State government could detain people who did not
enjoy the right to appeal to the Supreme Court. It also retained its controversial land reforms
measures and the final authority over any alteration of the State’s boundaries. Among its lesser
known provisions at the time was Article 35A, a holdover from the colonial era.

It took another 70 years of successive governments steadily chipping away at Jammu and
Kashmir’s autonomy to bring it to today, when the only meaningful “special status” that it enjoys
is Article 35A. Almost all of State’s other autonomous powers have been subsumed by New
Delhi. Today’s debate over the Article should be seen as part of this larger decades-long
process of the State’s integration into India, sometimes through legal means and sometimes
through outright fiat.

To be sure, the whole project of federal nation-building requires constant negotiation between
the nation state and its components. Arguably, India’s efforts to bring Kashmir into its fold can be
told as part of such a story. However, such efforts need to have an underpinning of at least
some kind transparent democratic process. Should Article 35A be removed, it must be removed
as an expression of the will of the people, through a political process which includes the people
of Jammu and Kashmir in the discussion. Or, in the very least, it has to be remembered that the
Article is not some special concession to Jammu and Kashmir but the last vestige of a broken
promise that India had made to it decades ago.

Sandeep Bhardwaj is a research associate with the Centre for Policy Research, New Delhi
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Source : www.thehindu.com Date : 2018-08-10

CRIMINALS IN POLITICS LEAVE SC ANGUISHED
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Petitions barring criminals from entering politics are being heard in the top court.  

“Something has to be done to keep criminals at bay and prevent them from contesting
elections,” Chief Justice of India Dipak Misra said on Thursday, voicing the Supreme Court’s
anguish at the helplessness of society to prevent criminalisation of politics at the very entry-
point.

The Chief Justice is presiding over a five-judge Constitution Bench hearing petitions to bar
politicians facing charges of heinous crimes, like murder, rape and kidnapping, from contesting
elections and transforming themselves into parliamentarians and legislators in State Assemblies.

But at the same time, the Supreme Court said it could not legislate for Parliament. “The court
declares the law, the Parliament makes the law,” Justice Rohinton Nariman observed.

The court is mulling over what it said was its “genuine concern about criminal politics”. Under the
Representation of People Act, only convicted lawmakers are disqualified, not those accused.

“Can we make such a law disqualifying persons against whom charges of heinous crimes have
been framed by courts of law or should we tell the Parliament that by not laying down such a
law, you are really giving criminals encouragement and hope? This is the question bothering us,”
Chief Justice Misra told the petitioners, including advocate Ashwini Kumar Upadhyay,
represented by senior advocates Dinesh Dwivedi, Siddharth Luthra and Gopal
Sankaranarayanan.

Fast track courts

Attorney-General K.K. Venugopal submitted that fast track courts to try accused politicians were
“the only solution”. Mr. Venugopal said charges in such cases are kept pending for long as
witnesses don’t testify as the Whistleblowers Protection Act, which protects informers, is too
weak to protect them or their families from repercussions.

Justice D.Y. Chandrachud asked how a murder and rape accused can become a legislator. Mr.
Venugopal replied that a person is presumed innocent until he is proven guilty.
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CENTRE TO SPEND RS. 10,000 CRORE ON
NORTHEAST
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

To boost connectivity in the northeastern States of the country, the Union government on
Saturday announced investments worth nearly Rs. 10,000 crore in the region over the next four
years to implement more than 400 projects.

The Digital North East Vision 2022, which has been announced just a year ahead of 2019
general elections, has identified a total of eight thrust areas to enhance connectivity, including
telecom infrastructure, electronics manufacturing units, BPOs and cyber security, besides
promotion of digital innovations.

“The success of Digital India lies in the successful implementation of Digital North East,”
Electronics and IT Minister Ravi Shankar Prasad said.

The majority of the projects will be implemented by the Department of Telecom. The Ministry of
Electronics and IT is expected to fund projects to the tune of Rs. 1,397 crore, while the Ministry
of Development of North Eastern Region will spend Rs. 411 crore. The Home Ministry has
committed investments of Rs. 53 crore. The investments from the private sector, however, are
expected to be limited to about Rs. 70 crore. Special focus will be given to 8,621 unconnected
villages in the region, Mr. Prasad said.

Electronics cluster

As part of the initiative, Mr. Prasad also inaugurated the first electronics manufacturing cluster in
the northeastern region in Guwahati on Saturday.

Mr Prasad added that the number of seats provided for the region under the rural BPO scheme
has also been doubled to 10,000.

C

Sign up to receive our newsletter in your inbox every day!

Please enter a valid email address.

Our existing notification subscribers need to choose this option to keep getting the alerts.

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2018-08-12

MORE ASSEMBLY SEATS FOR SIKKIM
Relevant for: Indian Polity & Constitution | Topic: State Legislatures - structure, functioning, conduct of business,
powers & privileges and issues arising out of these

Pawan Chamling’stenure ends next year.  

The Home Ministry has moved the Union Cabinet to increase the number of seats in the Sikkim
Assembly from 32 to 40. The State goes to the polls in 2019.

A senior Ministry official said the Cabinet Committee on Political Affairs, headed by Prime
Minister Narendra Modi, will soon decide on the proposal. If approved, it will be the first
expansion of the Assembly since Sikkim merged with India in 1975.

The official said the polls would then be held for the expanded Assembly next year.

The seats are being increased to accommodate the Limboo and Tamang communities, notified
as Scheduled Tribes in January 2003. Of the eight new seats, five will be reserved for them.

Prem Das Rai, the lone Lok Sabha member from Sikkim, voted against the no-confidence
motion moved against the NDA government on July 20. Mr. Rai represents the Sikkim
Democratic Front, the ruling party in Sikkim headed by Chief Minister Pawan Chamling.

Plea in SC

A petition was moved in the Supreme Court that Limboos and Tamangs were not adequately
represented in the Assembly, and the court on January 4, 2016 directed the Home Ministry to
take action.

The representatives of the two communities were in Delhi in July and met Home Minister
Rajnath Singh to expedite the process to increase the number of seats. The delegation said the
tribal community nursed a sense of deprivation of their political and fundamental rights, ever
since they had been declared a Scheduled Tribe in 2003 under Article 342 of the Constitution.
There are 90,000 Limboo-Tamangs.

Sikkim has 12 seats reserved for Bhutias-Lepchas. It is not because they are a Scheduled Tribe,
but as a sequel to a political agreement in 1973 between the Government of India, the former
Chogyal (King) of Sikkim and political parties. By the Delimitation Act, 2002, the number of seats
in an Assembly can be readjusted only on the basis of the first census after 2026. The Second
Schedule to the Representation of People Act, 1950 and Section 5A of the Representation of
People Act, 1951 have been amended to change the Assembly strength.
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UNDOING A LEGACY OF INJUSTICE
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

In 1871, the colonial regime passed the notorious Criminal Tribes Act. This law was based upon
the racist British belief that in India there were entire groups and communities that were criminal
by birth, nature, and occupation. The Act unleashed a reign of terror, with its systems of
surveillance, police reporting, the separation of families, detention camps, and forced labour.
More then six decades after independent India repealed the Act, the “denotified tribes” continue
to suffer from stigma and systemic disadvantage.

The Act was one strand of a web of colonial laws that dehumanised communities and ways of
life. The colonial administrators were particularly concerned about nomadic and itinerant
communities, which by virtue of their movements and lifestyle were difficult to track, surveil,
control, and tax. Through laws such as the Criminal Tribes Act, and other legal weapons such as
vagrancy laws, the regime attempted to destroy these patterns of life, by using criminal laws to
coerce communities into settlements and subjecting them to forced labour.

Independence brought with it many changes, but also much continuity. Despite the birth of a
Constitution that promised liberty, equality, fraternity, and dignity to all, independent India’s
rulers continued to replicate colonial logic in framing laws for the new republic. They continued
to treat individuals as subjects to be controlled and administered, rather than rights-bearing
citizens. One of the most glaring examples of this is the Bombay Prevention of Begging Act. The
Begging Act was passed in 1959 by the State of Bombay, and has continued to exist in as many
as 20 States and two Union Territories. But last week, in a remarkable, landmark and long
overdue judgment, the Delhi High Court struck it down as inconsistent with the Constitution.

What does the Begging Act do? It criminalises begging. It gives the police the power to arrest
individuals without a warrant. It gives magistrates the power to commit them to a “certified
institution” (read: a detention centre) for up to three years on the commission of the first
“offence”, and up to 10 years upon the second “offence”. Before that, it strips them of their
privacy and dignity by compelling them to allow themselves to be fingerprinted. The Act also
authorises the detention of people “dependant” upon the “beggar” (read: family), and the
separation of children over the age of five. Certified institutions have absolute power over
detainees, including the power of punishment, and the power to exact “manual work”.
Disobeying the rules of the institution can land an individual in jail.

From its first word to the last, the Begging Act reflects a vicious logic. First, there is the definition
of “begging”. The Act defines it to include “soliciting or receiving alms, in a public place whether
or not under any pretence such as singing, dancing, fortune telling, performing or offering any
article for sale” and “having no visible means of subsistence and wandering about or remaining
in any public place in such condition or manner, as makes it likely that the person doing so exist
soliciting or receiving alms.”

Not only do these vague definitions give unchecked power to the police to harass citizens but
they also reveal the prejudices underlying the law. The pointed reference to “singing, dancing,
fortune telling, performing or offering any article for sale” makes it clear that the purpose of the
Act is not simply to criminalise the act of begging (as commonly understood), but to target
groups and communities whose itinerant patterns of life do not fit within mainstream stereotypes
of the sedentary, law-abiding citizen with a settled job. And the reference to “no visible means of
subsistence and wandering about” punishes people for the crime of looking poor — but it also
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reflects the lawmakers’ desire to erase from public spaces people who look or act differently,
and whose presence is perceived to be a bother and a nuisance. The Begging Act encodes into
law the vicious prejudice that recently saw a prominent institution putting up spikes outside its
Mumbai branch, to deter rough sleeping (they were removed after public outrage).

Once individuals fall within its clutches, the Begging Act effectively renders them invisible, by
confining them to “certified institutions” after a truncated, summary judicial procedure. Like the
poorhouses of 19th century Europe, it is based on a philosophy of first criminalising poverty, and
then making it invisible by physically removing “offenders” from public spaces. Effectively, it
places a cordon sanitaire around the poor and the “undesirable”, keeping them from accessing
spaces reserved for the use of “respectable” citizens. For these people, the constitutional
guarantees of pluralism and inclusiveness do not exist.

The authorities have not hesitated to use the Begging Act as a weapon. Just before the 2010
Commonwealth Games, the Delhi government was engaged in combing operations to take
beggars off the street, lest their presence embarrass the nation in the eyes of foreigners. Such
operations are also a regular part of preparing for national events, such as Independence Day
and Republic Day.

In its judgment delivered last week (Harsh Mander v. Union of India and Karnika Sawhney v.
Union of India), a Bench of the Delhi High Court presided over by the Chief Justice, held that the
Begging Act violated Article 14 (equality before law) and Article 21 (right to life and personal
liberty) of the Constitution. In oral argument, the government conceded that it did not intend to
criminalise “involuntary” begging. The High Court noted, however, that the definition of begging
under the Act made no such distinction, and was therefore entirely arbitrary. More importantly, it
also held that under Article 21 of the Constitution, it was the state’s responsibility to provide the
basic necessities for survival — food, clothing, shelter — to all its citizens. Poverty was the result
of the state’s inability — or unwillingness — to discharge these obligations. Therefore, the state
could not turn around and criminalise the most visible and public manifestation of its own failures
— and indeed, penalise people who were doing nothing more than communicating the reality of
their situation to the public.

The Delhi High Court’s judgment marks a crucial step forward in dismantling one of the most
vicious and enduring legacies of colonialism. It is as significant and important as a judgment
delivered by the same court more than nine years ago, when it decriminalised homosexuality
(Naz Foundation v. NCT of Delhi). It is perhaps fitting that this judgment comes just a few days
before the Supreme Court is likely to vindicate Naz Foundation after a 10-year legal battle. Both
Naz Foundation and Harsh Mander recognise that our Constitution is a transformative
Constitution, which seeks to undo legacies of injustice and lift up all individuals and communities
to the plane of equal citizenship.

However, it remains only one step forward. Hopefully, other High Courts will follow suit and the
constitutionality of vagrancy laws as well as other provisions in the Indian Penal Code that
criminalise status will also be called into question. Nonetheless, it is important to remember one
thing: a court can strike down an unconstitutional law, but it cannot reform society. Poverty — as
the Chief Justice recognised in her judgment — is a systemic and structural problem. The Delhi
High Court has done its job in striking down a vicious law that criminalised poverty. But it is the
task of the Legislative Assembly and the government to replace the punitive structure of the
(now defunct) Begging Act with a new set of measures that genuinely focusses on the
rehabilitation and integration of the most vulnerable and marginalised members of our society.

Gautam Bhatia is a Delhi-based lawyer
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THE INEXORABLE WHEELS OF JUSTICE
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The recent hearings in the Supreme Court relating to the Sabarimala case have turned the
spotlight on the status of religious faith in a system governed by the rule of law and the
Constitution. Any attention bestowed on such discussions by a person of faith and belief
appears to leave the observer with an uneasy feeling that the Constitution is the prime suspect
in these proceedings. It leaves him with the uncomfortable thought that from the time of the
advent of the Constitution, no religious practice has been safe in a system of Constitution-
controlled governance. Nothing could be farther from the truth. The clash between religious faith
and the law is not of recent origin and it would be unfair to lay the blame at the doorstep of the
Constitution. On the other contrary, it is an inevitable consequence of human evolution.

For centuries, religious faith and the principles it enunciated were the “law” that regulated
society. But in a democracy with the Constitution as a guiding force, it is natural that the new
order would challenge the old, and the litigative battles that we see in court today are the
struggles between that old order and the new in the path of human evolution.

This is, however, not to say that the struggle between the law and religious faith did not exist
before the Constitution came into existence. There were people who asserted the supremacy of
the law over religious belief even in the pre-Constitution days. One such example was the
“Tirupathi Mahant case” in the Madras High Court.

Its facts are as follows. The East India Company, till the middle of the 19th century, oversaw the
management and administration of the properties of the deity, Venkateswara or Srinivasa (or
Balaji). After the Madras Regulation of 1817 was passed, the temple came under the Board of
Revenue which supervised it through the District Collector. However, a movement in England
(around 1840) disapproved a Christian company (the East India Company) administering Hindu
and Muslim religious institutions. Consequently, the administrative reform management of the
temple was handed over to a mahant who, as the head of that mutt, had his headquarters in
Tirupathi. He was also commonly referred to as the Mahant of Tirupathi.

When a flagstaff for the temple was erected, devotees donated large sums of money to acquire
gold coins. These were to be placed in a vessel which was then buried at the base of the
flagstaff. But soon a charge of criminal breach of trust and misappropriation was made against
the mahant, with the allegation that the coins had been substituted with copper coins.

Such a charge could have been proved or disapproved only by digging up the base of the
flagstaff. But religious faith proved to be an obstacle. The mahant pleaded that the flagstaff
could not be dug up after it had been sanctified and installed and such a course would prove
calamitous to the sentiments of worshippers.

Interestingly, the high priest, much against public sentiment, persevered and filed an application
to have the vessel produced. The Magistrate ordered the application as prayed for. Against the
order of the Magistrate, a revision petition was filed before the Madras High Court which in turn
led to one of the most sensational cases in its history.

A legal battle ensued between two of the greatest legal luminaries. Subramania Iyer (who went
on to become a judge of the Madras High Court) appeared for the high priest, while Eardley
Norton, a formidable barrister, appeared for the mahant. The case was heard by the Bench of
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Chief Justice Arthur Collins and Justice Muthusami Iyer.

P.S. Sivasamy Iyer, an advocate general and another High Court luminary, had a ringside view
of the proceedings. In his memoirs he recalled: “He (Norton) invoked the religious sanctity of
flagstaff and he appealed to the court to avoid a sacrilege, which could ring throughout the
orthodox world, and he advanced every possible argument against digging up the site of the
flagstaff. Norton went on for three hours. Sir Subramania Iyer’s turn then came. He spoke for
less than an hour, but the effect was electric. All of Norton’s arguments were smashed
completely within the span of less than half an hour. He wound up his magnificent speech, a
speech of real eloquence, with that well-known saying, Fiat justitia ruat caelum which means as
you know, ‘Let justice be done even though the heavens fall’. It was one of the best speeches I
have ever heard from him, compact, condensed, and full of vigour and eloquence, just like him.”

The Bench upheld the Magistrate’s order, (with the judgment delivered by Justice Muthuswami
Iyer). It was a revelation. The vessel had no gold, just base metals.

Therefore, even before the adoption of the Constitution, our legal history is replete with
interesting cases of religious faith versus the law. If for any reason the Sabarimala case were to
induce heartburn among its ardent devotees, whatever be their sentiments, they must bear in
mind that the Constitution cannot be blamed. For in the ultimate analysis, as Subramania Iyer
appropriately observed, “Fiat justitia ruat caelum.

N.L. Rajah is Senior Advocate, Madras High Court
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BCCI REVAMP: ON LODHA PANEL
RECOMMENDATIONS
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Two years after accepting the Justice R.M. Lodha Committee’s recommendations, the Supreme
Court has now extended some concessions to those aggrieved by the rigorous rules, which
aimed to revamp cricket administration in the country. The reasoning given in the order of a
three-judge Bench headed by Chief Justice Dipak Misra suggests that it is a pragmatic
modification rather than a significant climbdown. Justice Lodha, a former Chief Justice of India,
however, feels that the court has now knocked out the foundation of his recommendations. The
most significant change concerns the cooling-off period prescribed for office-bearers before they
are allowed to contest for a subsequent term. Against the panel’s view that every office-bearer of
the Board of Control for Cricket in India, in the national board or in a State association, should
have a three-year break after a three-year term, the court has now allowed two three-year terms
— that is, a tenure of six years — before the mandatory break kicks in. The logic behind a
cooling-off period is that office-bearers should not be given lengthy tenures that enable them to
establish personal fiefdoms. The argument against it is that the experience and knowledge that
an office-bearer gains over three years should not be frittered away, and a second term could
help consolidate such learnings. The Bench has accepted the logic behind this and chosen to
defer the cooling-off period until she completes two terms. Given that there is a nine-year
aggregate limit as well as an age limit of 70 for any office-bearer, this change may not amount to
any significant dilution of the core principle that there should be no perpetuation of power
centres.

The Lodha panel had also favoured the ‘one State, one vote’ norm. This meant that an
association representing a State alone should be recognised as a voting member of the BCCI,
while associations representing a region within a State or entities that do not represent a territory
should not have the same vote or status. This norm has been overruled. Gujarat and
Maharashtra will have three votes each, as the associations of Baroda and Saurashtra in
Gujarat, and Mumbai and Vidarbha in Maharashtra will have separate votes. In this, too, the
court has accepted the reasoning that associations that had contributed significantly to Indian
cricket need not be stripped of their full membership. It is now up to the administrators of the
future to dispel Justice Lodha’s apprehensions that this may lead to manipulation of votes.
Whether the changes adopted by the court while finalising a new constitution for the BCCI differ
in significant ways from what was proposed by the Lodha committee will be a matter of debate.
However, judicial intervention has been immensely helpful in making cricket administration more
efficient and professional, and addressing the credibility deficit of recent times.
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WHY INDIAN JUDICIARY NEEDS MORE WOMEN
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

In his Independence Day speech on Wednesday, Prime Minister Narendra Modi mentioned that
there are now three women judges in the Supreme Court. While this is heartening, especially for
a country in which gender imbalance is a chronic problem in almost every sphere, the larger
problem is that there is a severe shortage of women judges at all levels of the judiciary.

Earlier this year, the Centre released a startling statistic: of the judges in the Supreme Court and
various high courts, only 12% are women. The situation is worse in the lower judiciary:
according to Vidhi Centre For Legal Policy report, Tilting the Scale, Gender Imbalance in Lower
Judiciary, as of 2017, the number of women judges can be pegged at around 28% of the total
strength. States such as Bihar (11.52%), Jharkhand (13.98%), Gujarat (15.11%), Jammu and
Kashmir (18.62%), and Uttar Pradesh (21.4%) are the worst performing. On the other hand,
Meghalaya (73.8%), Goa (65.9%) and Sikkim (64.7%) are at the higher end of the spectrum.
While reservation may not be the answer to the problem, some states have gone down that
road. For instance, Bihar, which has the worst gender proportion in the lower judiciary, has
brought in 35% reservation for women in 2016. This deep gender imbalance in the judiciary is
part of a larger narrative of lack of women in the workforce, and its negative impact on the
economy. The last Economic Survey highlighted the fact that women’s participation in the
workforce to the level of men has the potential to boost the Indian economy by up to 27%.

It’s not just the economic impact of the lack of women (judges) in the workforce that we should
worry about. Women at all levels of judiciary are critical to address certain issues that can have
very wide social and political ramifications: one, inadequate representation could aggravate
biases in the courts; second, lack of women in courts lead to questions of the courts’ legitimacy
as representative of the societies they serve; and third, presence of women judges signals
equality of opportunity for women in the legal profession and an appointments process that is
fair, non-discriminatory and based on merit.
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‘CIVIC BODIES CAN RAISE MORE FUNDS’
Relevant for: Indian Polity & Constitution | Topic: Devolution of powers and finances up to local levels and
challenges therein

Big surge:Surat’s GDP is growing at 7.9%, the Global Metro Monitor report said.Vijay Soneji  

“When we talk about Smart Cities, there are three main components: an improved quality of life,
a robust economy leading to job creation, and sustainability built into every aspect. But we
cannot improve what we cannot measure,” said Smart Cities Mission Director Kunal Kumar,
explaining that a city-level GDP calculation would help give shape to the economic indicators
needed. “National GDP is a well-established process, but we have so far not had city-level GDP
in India.”

City-level GDP data, he said, could help municipal bodies make better decisions on needed
infrastructure and investment, and also leverage their economic strength to raise funds to
finance their needs.

Mr. Kumar pointed out that the Pune municipal corporation — which he headed till recently —
had been able to raise Rs. 200 crore in municipal bonds at a respectable 7.59% rate, but could
have aimed higher given that its annual budget is well over Rs. 4,000 crore.

“That ambition to raise funds from the market will come once they start benchmarking their
economies,” he said. One of the aims of the Smart Cities Mission has been to increase the
share of municipal financing of infrastructure projects.

The EIU has recommended a top-down approach based on sectoral income data for the
calculation of city-level GDP as it would balance detail and resource-effectiveness in the long
term.

However, it acknowledges that the data requirements may be too challenging and a top-down
approach using household expenditure data may be more feasible in the short term.

The Centre now has to take a call on which approach to use, and which Ministry will carry out
the process.
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PROPOSAL FOR CITY-LEVEL GDP UNDER STUDY
Relevant for: Indian Polity & Constitution | Topic: Devolution of powers and finances up to local levels and
challenges therein

Big surge:Surat’s GDP is growing at 7.9%, the Global Metro Monitor report said.Vijay Soneji  

With urban India responsible for an increasingly large share of the national GDP, the Centre now
hopes to bring out city-level GDP data. This could help both cities and investors make wise
decisions, and also help municipal bodies raise funds for their own infrastructure needs,
according to a senior official at the Housing and Urban Affairs Ministry.

The Economist Intelligence Unit (EIU) — the research and analysis division of the same group
which brings out the The Economist news magazine of the U.K. — recently did a feasibility study
of various models to calculate city-level GDPs for the Ministry. Its report was released earlier this
week.

“By the end of September 2018, we will take a final call on the feasibility of the project, and
decide what approach to use,” Smart Cities Mission Director Kunal Kumar said.

If the project is approved, the process to calculate GDP for a pilot city is likely to begin by the
end of the year, he added.

The urban sector is likely to account for 75% of India’s GDP by 2020, according to government
data as well as several external reports. This is a sharp spike from 1951, when the urban sector
only accounted for 29% of the national GDP. By 1981, it was 45%, and by 2011, it had crossed
the 60% mark.

On a par with China

A recent study by Brookings Institution found that several Indian cities rank in the 300 global
cities with the fastest GDP growth rate. Its Global Metro Monitor report, released in June 2018,
estimated that Hyderabad’s GDP was growing at 8.7%, followed by Surat at 7.9%, comparable
to that of the fastest growing Chinese cities that dominate the list.

“When we talk about Smart Cities, there are three main components: an improved quality of life,
a robust economy leading to job creation, and sustainability built into every aspect. But we
cannot improve what we cannot measure,” said Mr. Kumar, explaining that a city-level GDP
calculation would help give shape to the economic indicators needed.

“National GDP is a well-established process, but we have so far not had city-level GDP in India.”

City-level GDP data, he said, could help municipal bodies make better decisions on needed
infrastructure and investment, and also leverage their economic strength to raise funds to
finance their needs. Mr. Kumar pointed out that the Pune municipal corporation — which he
headed till recently — had been able to raise Rs. 200 crore in municipal bonds at a respectable
rate of 7.59%, but could have aimed higher given that its annual budget is well over Rs. 4,000
crore.
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REALITY CHECK: ON SIMULTANEOUS POLLS
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

Chief Election Commissioner O.P. Rawat’s view that it is not possible to hold simultaneous
elections to the Lok Sabha and the State Assemblies soon is a realistic assessment of the
humongous task ahead of the Election Commission before it can embark on such an ambitious
venture. Mr. Rawat has, in particular, ruled out the possibility of holding elections to the Lok
Sabha this December along with polls to the Assemblies of four States. In addition to the basic
requirement of a legal framework under which the extension or curtailment of the term of any
Assembly is constitutionally permissible, simultaneous elections would demand a massive
increase in the number of electronic voting machines (EVMs) and voter-verifiable paper audit
trail (VVPAT) units. Mr. Rawat has pointed out that altering the term of an Assembly needs an
amendment to the Constitution. Moreover, ensuring the availability of VVPATs everywhere
poses a logistical challenge. Mizoram is due for elections in December, as the term of the
Assembly ends on December 15. This will be followed by Chhattisgarh, Madhya Pradesh and
Rajasthan, with the terms of their Assemblies ending on January 5, 7 and 20, respectively. A
new batch of VVPAT units is expected only by the end of November, and it takes a month for
first-level checking, rendering the possibility of using them in the next round of elections remote.
The logistics are bracing, too. Simultaneous elections will require the use of 24 lakh EVMs,
needing the procurement of 12 lakh EVMs and an equal number of VVPAT units, according to
its estimate. These figures ought to give pause to the clamour to hold simultaneous Assembly
elections with the next Lok Sabha polls.

It goes without saying that a wide political consensus, as well as legislative cooperation from
various parties at the Centre and in the States, is required for holding simultaneous elections. It
is natural that parties that control legislatures constituted in recent months or years would resist
any curtailment of their tenures, while those in the Opposition may prefer simultaneous polls if it
means Assembly elections being advanced. Bharatiya Janata Party president Amit Shah has
written to the Law Commission favouring simultaneous polls, giving a fillip to the idea. The crux
of the argument in favour of the concept is that the country is perpetually in election mode,
resulting in a lack of adequate focus on governance. The second contention is that scattered
polling results in extra expenditure. The question before India is, in order to address these two
issues, can legislature terms be curtailed without undermining representative democracy and
federalism? Given the procedural and logistical challenges that holding of simultaneous
elections pose, it would be far more productive for political parties to focus on basic electoral
reforms and find ways to curb excessive election expenditure.
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EC SHOULD ACT WITHIN THE LAW: SUPREME COURT
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

The Supreme Court on Tuesday criticised the Election Commission of India for introducing
NOTA in Rajya Sabha elections. The poll body should act within the law, it said.

A three-judge Bench, led by Chief Justice of India Dipak Misra, which scrapped the use of NOTA
(none of the above) option for Rajya Sabha elections, said the Election Commission could not
act against the court’s judgment in PUCL, which introduced the idea of NOTA, and could not
“conceive concepts or ideas” antithetical to the purity of elections.

The court observed that while NOTA option looks attractive in Rajya Sabha polls, it actually
harms an electoral process where open ballot is permissible and party discipline reigns. More
so, where the elector’s vote has value and the value of the vote is transferable.

“NOTA will destroy the concept of value of a vote and representation and encourage defection
that shall open the doors for corruption which is a malignant disorder,” the court said.

The Bench had reserved for judgement the petition filed in 2017 by Gujarat Congress whip
Shailesh Manubhai Parmar to do away with the option in Rajya Sabha elections. The petition
was filed in connection with the Rajya Sabha elections in which Congress leader Ahmed Patel
was contesting.

Chief Justice Misra had earlier indicated that the court may indeed rule against the circulars
issued by the Election Commission of India in August 2017 and November 2015. The petitioner
had argued that the Election Commission cannot sanction the use of NOTA in Rajya Sabha
elections by way of mere circulars, which have the effect of overriding the provisions of Article
80(4) — proportional representation by means of the single transferable vote, the provisions of
Representation of People Act 1951 and the Conduct of Election Rules 1961.
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SC SUGGESTS WAY TO CLEANSE POLITICAL PARTIES
Relevant for: Indian Polity & Constitution | Topic: Political Parties in India

The suggestion was made by the Bench in a bid to prevent criminals from entering politics or
later contesting elections to become parliamentarians, legislators and Ministers.

The court is hearing a batch of petitions to ban persons charged with heinous criminal charges
from contesting elections.

The suggestion from the Bench faced stiff opposition from the government. Attorney-General
K.K. Venugopal said the court’s proposal amounted to disqualifying a prospective candidate.

“A political party has a right to field its candidate. Mere charges of having committed a crime
cannot be used to prevent a person from contesting elections… your suggestion amounts to
prematurely disqualifying a candidate. Besides, the court is taking on itself a matter of the
legislature,” Mr. Venugopal submitted.

The Bench has been steadfast during the past days that it cannot legislate and change the
written law. Thus, it was as an alternative measure that the Bench suggested: making the
political party accountable for giving memberships to persons with a criminal record.

“We will only say that you (political party) incorporate a clause in your membership form
requiring a member to file an affidavit disclosing his criminal antecedents. Then you will publish
it. If not, you face de-registration by the Election Commission,” Chief Justice Misra explained.

The Bench, including Justices D.Y. Chandrachud, A.M. Khanwilkar and Indu Malhotra, based its
proposal on the power of the Election Commission to conduct an election and register/de-
register political parties under Article 324 of the Constitution and Section 29A of the
Representation of the People Act of 1951, respectively. The court invoked The Election Symbols
(Reservation and Allotment) Order of 1968. Chief Justice Misra pointed to how Section 29A
requires a party to swear to uphold the principles of socialism, secularism, democracy,
sovereignty, unity and integrity of India.
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STRENGTHENING THE FEDERAL LINK
Relevant for: Indian Polity & Constitution | Topic: Finance Commission

The State Finance Commission (SFC) is a unique institution created by the 73rd and 74th
Constitutional Amendments (CAs) to rationalise and systematise State/sub-State-level fiscal
relations in India. It has few parallels in other federal systems. Its primary task is to rectify
growing horizontal imbalances in the delivery of essential public services to citizens. But there
has been inadequate appreciation of the significance of this institution by the Union, States as
well as the professional community.

Article 243I of the Constitution mandated the State Governor to constitute a Finance
Commission within one year of the CAs (before April 24, 1994) and thereafter every five years.
This means fifth generation SFCs ought to have submitted reports by now, with around 140
reports available in the public domain. Till date, only Assam, Himachal Pradesh, Tamil Nadu and
Kerala have submitted their fifth SFC reports. Many States are yet to cross the third SFC stage.
The large majority has violated the mandate of the Constitution with impunity. The moot question
is this: Is honouring the Constitution a matter of convenience? The seriousness, regularity,
acceptance of recommendations and their implementation which characterise the Union Finance
Commissions (UFCs) are conspicuously absent when it comes to SFCs. The UFC has been
widely acknowledged as a professional and quasi-judicial body when compared to the SFC.

A cursory survey of the composition of SFCs would reveal the overwhelming presence of
serving and/or retired bureaucrats rather than academics. The States have to bear their share of
the blame for this.

In order to properly compare UFCs and SFCs, certain facts have to be put in perspective. One,
for historical reasons, UFCs, particularly from the third, have chosen a restrictive role of staying
away from plan and investment allocations. SFCs normally could not do this although some
have chosen the UFC path. Now that the Planning Commission has been dismantled, the 15th
UFC has to spell out its decision-making domain. Two, it is important to disabuse the notion
among several politicians, policy makers and even experts that SFCs and the local governments
they deal with have an inferior constitutional status when compared to the UFC. This is wrong.
The SFC is undoubtedly modelled on the UFC created under Article 280 and exemplified in
Articles 243I and 243Y. While the UFC is tasked with rectifying vertical and horizontal
imbalances at the Union-State level, the SFC has to perform the same with reference to
State/sub-State-level institutions. The Constitution treats a local government on a par with a
State government, especially when it comes to sharing of financial resources.

Three, what is not adequately appreciated is that the task of the SFC to correct horizontal
imbalances is extremely onerous when compared with the UFC as SFCs have to consider
nearly 2.5 lakh local governments to promote minimum essential services in rural and urban
areas. By implication, an SFC is the institutional agency to implement the golden rule of
cooperative federalism that every citizen should be assured minimum public goods irrespective
of her choice of residence. Four, Article 280(3) has been amended to add clauses (bb) and (c) in
order to take measures to augment the resources of panchayats and municipalities on the basis
of the recommendations “made by the finance commission of the state”. These sub-clauses
affirm the organic link between local governments and SFCs to fiscal federalism. It is only when
inter-State disparities are reduced by the UFCs through their inter-se distribution criteria and
intra-State disparities are reduced by SFCs through the horizontal distribution criteria, that the
Indian federation becomes a sustainable and inclusive nation-state.
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Five, UFCs had no data problem in reviewing the finances of the Union and States. The financial
reporting system of the Union and States is well laid down. On the other hand, local
governments with no proper budgetary system are in deep disarray and, because of that, SFCs
face a crucial problem of reliable data. In short, several sufficient conditions remain unfulfilled in
the case of SFCs. Six, the federalist development state of India can grow only through a process
of evolutionary policy making which works towards cherished goals. The CAs left the task of
adequately empowering local governments to discharge constitutional obligations to the States.
Unlike the UFC, no SFC can easily ignore Articles 243G and 243W (which speak of planning “for
economic development and social justice”) and Article 243ZD (which mandates that every State
constitute a district planning committee for spatial panning and environmental conservation at
the sub-State level).

Moreover, UFCs have failed to play a hand-holding role in placing decentralised governance
properly in the cooperative federal map of India. The hard truth is that no UFC has done its
homework in reading and analysing SFC reports. Without presenting a consolidated account of
the reality at the sub-State level or highlighting which report went wrong, where and how, no
UFC can legitimately guide States or contribute to improving the goals of constitutional
amendments.

All the terms of reference of UFCs (since the 11th)iterate the need for suggesting measures to
augment the resources of panchayats and municipalities as a core task. But barring the 13th,
have they made any concrete approach to redeem the situation and work towards a good local
governance system? Their well-designed grant scheme to incentivise States was not given a fair
trial.

In sum, SFCs have not been provided with the necessary environment to play their rightful role
in Indian fiscal federalism. A great opportunity to build regional equity in India has been
undermined.

M.A. Oommen is an Honorary Fellow, Centre for Development Studies, Thiruvananthapuram
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CJI LAUNCHES APPLICATIONS TO FACILITATE
LITIGANTS AND LAWYERS
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

Ministry of Electronics & IT

CJI Launches Applications to Facilitate Litigants and
Lawyers

Posted On: 23 AUG 2018 2:39PM by PIB Delhi

The Chief Justice of India Hon’ble Justice Dipak Misra launched various applications
for the benefit of the litigants and lawyers during the third week of August, 2018 at an
event in the Supreme Court of India. Honorable Sh. Ravi Shankar Prasad, Union
Minister of Law and Justice released brochures to increase awareness about eCourt
initiatives and user manuals on the applications and services provided under eCourts
Project to publicize work done under eCourts Project and to enable litigants, lawyers
and other stake holders to avail these services.

 

Honorable Justice M.B. Lokur, Judge in charge, eCommittee, Supreme Court of India,
under whose guidance the eCourts project reached many milestones in the delivery
of digital court services, explained the features and benefits of the applications. The
path breaking citizen centric applications launched during the ceremony have been
developed under the leadership of Honorable Justice M.B. Lokur, Judge in charge,
eCommittee, Supreme Court of India. The principal components of the eCourts
Project especially the crucial pan-Indian Wide Area Network (WAN) Connectivity
programme has been steered by Dr. Alok Srivastava, Secretary, Department of
Justice.

 

Three applications of e-filing, e-pay, and NSTEP (National Service and Tracking of
Electronic Processes) created under the eCourts project were launched during the
occasion. The second phase of the eCourts project is implemented by Department of
Justice during 2015 – 19 under the guidance of eCommittee, Supreme Court of India
for ICT enablement of all district and subordinate courts in the country.

 

The eFiling application is made available at  efiling.ecourts.gov.in where online
registration of lawyers and litigants can be done. Through the application, one can file
cases from any part of India to any court on registration. Portfolio management of
cases of litigants and lawyers is provided on this portal and one can get updates from



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

time to time about filed cases, cases under objection or rejected cases. The facility of
eSign is provided for those who cannot afford purchasing token for making digital
signatures.

 

The eFiling application will facilitate efficient administration of Judicial System, as it
will ease pressure on filing counters and will speed up work flow processing. Data
entry will be more accurate which will help to take data driven decisions in court
administration. It will start building digital repositories which will auto generate paper
books and can be quickly transmitted to Higher Courts which will reduce delays. The
application will help reduce touch point of litigants will also result in more productivity
of staff members and can send documents for service to other locations or mail
addresses which will be relatively easy and the requirement of scanning the record
can be done away with.

 

The ePay application at pay.ecourts.gov.in is a unified portal wherein facility to pay
online court fees is provided. The platform is user friendly which can be used with
very little self help. ePayment is a safe and secure, quick and easy way to pay court
fees . At present, the facility will be made operational in two states of Maharashtra
and Haryana. OTP authentication provides secure way to financial transactions and
one can get instant acknowledgement through SMS and print receipt. The application
is beneficial to judicial administration since verification of court fees is more easy,
secure and transparent and accurate figures of court fees collected can be generated
for any court, district or State.

 

NSTEP - National Service and Tracking of  Electronic Processes is another innovative
application launched as part of the eCourts Project, which is an collaboration between
Case Information Software (CIS), Web portal and Mobile Application. It is a transparent
and secure system for transmission of process from one location to another, and shall
address delays in process serving particularly for processes beyond jurisdiction.

 

NSTEP will lead to secured auto generation of processes with unique QR Code
through CIS, publishing processes on portal and transmission of processes to other
court complexes in the country and ultimately to mobile app of the bailiffs. A facility to
send electronic processes directly to registered mail of the addressee by secured
mechanism, to upload documents associated with process and facilities like tracking
GPS where process is served or otherwise, obtaining photograph and on screen
signature after service is provided. Immediate communication of status of service of
process to Court and stake holders will be done and there is a secured dedicated
system for transmission of processes from one district to another or from one state to
another with travel time in seconds. The service will empower litigants with real time
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information relating to status of service of process and will entail litigants to take
immediate follow up action which will reduce delays. The status of service can also be
tracked on public portal.

 

The eCourts Mission Mode Project Phase I was implemented during 2011 - 2015;
wherein Rs. 639.41 crores was released for computerisation of district and subordinate
courts. At the end of Phase-I, of the total target of computerisation of 14,249 district
and subordinate courts, sites for all 14,249 courts (100%) were made ready for
computerisation, out of which LAN was installed at 13,643 courts, hardware provided in
13,436 courts and software was installed in 13,672 courts. Laptops were provided to
14,309 judicial officers and change management exercise was completed in all the
High Courts. Over 14,000 Judicial Officers were trained in the use of UBUNTU-Linux
Operating System and more than 4000 court staff have been trained in Case
Information System (CIS) as System Administrators. Video Conferencing facility was
operationalised between 488 court complexes and 342 corresponding jails.

Under the Phase II of the Project (2015-19), Rs. 1078 crores has been released till
date, against the financial outlay of Rs.1670 crores. Computerisation of 16,089 district
and subordinate courts has been completed, through provisioning of computer
hardware, Local Area Network (LAN), and installation of standard application software
in district and subordinate courts.

 

The National Judicial Data Grid (NJDG) for district & subordinate courts has been
created as an online platform which now provides information relating to judicial
proceedings/decisions of 16,089 computerized district and subordinate courts of the
country. The portal provides online information to litigants such as details of case
registration, cause list, case status, daily orders, and final judgments.  Currently
litigants can access case status information in respect of over 10 crore cases and more
than 7 crore orders / judgments. Litigant centric information can be obtained through
the website of the eCourts portal by accessing using the URL: https://ecourts.gov.in.
Case information is thus available speedily to the petitioners and respondents. The
eCourts portal and National Judicial Data Grid (NJDG) also serve as tools of efficient
court and case management for judiciary which aids in disposal of pending cases.

 

The Department of Justice is administering a Wide Area Network (WAN) connectivity
project connecting all the district and taluka courts through BSNL in a single network
grid under the eCourts Project. Department of Justice has issued work order to BSNL
in May 2018 for establishing Wide Area Network (WAN) connectivity at 3064 Court
Complexes, including 458 unconnected court complex sites under e-Courts Project at
a cost of Rs. 169.61 crores, to complete in six months.

The eCourts project also plays an important role in enabling Ease of Doing Business
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in the country through automation and technology enablement leading to generation
of reports, and putting electronic case management tools in place for use by judges
and lawyers to track the status of a given case (future hearings, deadlines, etc.),
access court orders and decisions on a given case as well as automatic generation of
a hearing schedule for all cases on the judge docket.

 

Hon'ble Mr. Justice A.M. Khanwilkar, Judge, Supreme Court of India and Judge
Member of the eCommittee, Supreme Court of India, recounted the valuable efforts of
the eCommittee and the contribution of all stakeholders such as Department of
Justice, and National Informatics Centre, towards the successful implementation of
various components of the eCourts project. The event was attended by Hon’ble
Judges of the Supreme Court, Sh K. K. Venugopal, Learned Attorney General of
India, Secretaries of Department of Justice and Ministry of Electronics and
Information Technology, Ms. Neeta Verma, Director General, National Informatics
Centre, members of the eCommittee, Supreme Court of India and other officers of
Supreme Court registry and Government of India .

 

NNK/MD
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SHOULD ARTICLE 35A BE SCRAPPED?
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Jammu and Kashmir (J&K) was an integral part of the Dominion of India, according to the
Instrument of Accession which was signed by Maharaja Hari Singh on October 26, 1947 and
subsequently ratified by the Constituent Assembly of J&K.

Article 35A of the Constitution is now being vigorously contested with its constitutional validity
being challenged before the Supreme Court. It has managed to create widespread legal and
political controversy, despite it not even finding a mention in the regular sequential text of the
Constitution. As Article 35A is reflected only in an Appendix of the Constitution, it is often missed
by many legal experts.

Article 35A was born through a Presidential Order, the Constitution (Application to Jammu and
Kashmir) Order of 1954. Therefore, it was added to the Constitution without undergoing the
procedure for constitutional amendments as laid down in Article 368. The Presidential Order was
issued in exercise of the power conferred under Article 370 (1) (d) of the Constitution. Whether
such power also extends to inserting a new Article in the Constitution is contentious.

The heading of Article 35A reads: “saving of laws with respect to permanent residents and their
rights”. Article 35A declares that any law enacted by the J&K State Legislature on the issues of
permanent residence, or special privileges and rights, or imposition of restrictions, or
employment, acquisition of immovable property and settlement in the State, or aid from the State
government shall not be void on the ground that it is inconsistent with any rights conferred on
other citizens of India. In short, such laws granting special rights to permanent residents would
not be deemed a violation of the fundamental rights of other citizens.

The ‘classification’ created by Article 35A has to be tested on the principle of equality as it treats
non-permanent residents of J&K as ‘second-class’ citizens. Such persons are not eligible for
employment under the State government and are also debarred from contesting elections.

Meritorious students are denied scholarships and they cannot even seek redress in any court of
law. The major sufferers are women who marry outside J&K. Though they retain their
Permanent Resident Certificate, their children cannot be permanent residents. This restricts their
basic right of inheritance. Further, the issues of refugees who migrated to J&K during Partition
are still not treated as ‘State subjects’ under the J&K Constitution.

This matter requires the active participation of all stakeholders. It is necessary to give
confidence to the residents of J&K that any alteration in status quo will not take away their rights
but will boost J&K’s prosperity as it will open doors for more investment, resulting in new
opportunities. Article 35A, which was incorporated about six decades ago, now requires a
relook, especially given that J&K is now a well-established democratic State.

Former Prime Minister Atal Bihari Vajpayee firmly believed that the issues relating to J&K could
be resolved following the principles of insaniyat (humanity), jamhooriyat (democracy) and
Kashmiriyat (Kashmiri values). Hopefully, this issue will be resolved using the same principles.

Bhupender Yadav is a BJP member of the Rajya Sabha

The challenge to Article 35A rests on two constructs. The first is that it was inserted
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unconstitutionally, bypassing Article 368 which empowers only Parliament to amend the
Constitution. The second is that the laws enacted in pursuance of Article 35A are ultra vires of
the fundamental rights conferred by Part III of the Constitution, especially, and not limited to,
Articles 14 (right to equality) and 21 (protection of life).

Unlike other princely States that started making choices after the Partition Plan was announced
on June 3, 1947, J&K dithered. On August 12, 1947, Maharaja Hari Singh signed a Standstill
Agreement with both India and Pakistan. Pakistan did not honour it. It invaded J&K in the third
week of October. Confronted with the absorption of his State into Pakistan, the Maharaja signed
the Instrument of Accession on October 26, 1947. The schedule attached to the Instrument of
Accession specified that the Dominion of India could only make laws relating to Defence,
External Affairs, Communications, and ancillary matters.

With the issue of plebiscite under UN auspices still hanging, India moved to consolidate its
relationship with the State by enacting Article 370 on October 17, 1949. Article 370 (1) (d) reads
as follows: “Such of the other provisions of this Constitution shall apply in relation to that State
subject to such exceptions and modifications as the President may by order specify: Provided
that no such order which relates to the matters specified in the Instrument of Accession of the
State referred to in paragraph (i) of sub clause (b) shall be issued except in consultation with the
Government of the State: Provided further that no such order which relates to matters other than
those referred to in the last preceding proviso shall be issued except with the concurrence of
that Government.” This Article empowers the President of India to extend with requisite
exceptions and modifications the other provisions of the Indian Constitution to J&K as may be
necessary.

The Delhi Agreement of 1952 followed Article 370. Clause 2 of the agreement stated, “It was
agreed between the two Governments that in accordance with Article 5 of the Indian
Constitution, persons who have their domicile in Jammu and Kashmir shall be regarded as
citizens of India, but the State Legislature was given power to make laws for conferring special
rights and privileges on the ‘state subjects’ in view of the ‘State Subject Notifications of 1927 and
1932: the State Legislature was also empowered to make laws for the ‘State Subjects’ who had
gone to Pakistan on account of the communal disturbances of 1947, in the event of their return
to Kashmir.”

Clause 6 stated: “With regard to the fundamental rights, some basic principles agreed between
the parties were enunciated; it was accepted that the people of the State were to have
fundamental rights. But in the view of the peculiar position in which the State was placed, the
whole chapter relating to ‘Fundamental Rights’ of the Indian Constitution could not be made
applicable to the State.” Please note that it said special rights for State subjects and not
fundamental rights.

It was pursuant to this agreement that the Constitution (Application to Jammu and Kashmir)
Order of 1954 was promulgated by the President of India. It contains Article 35A, which
empowers the State Legislature to define permanent residents. That is why Article 35A is not
found in the main body of the Constitution; it is in the Presidential Order having exclusive
application to J&K. Therefore, striking it down will have implications for other constitutional
amendments contained in the 1954 Presidential Order.

Manish Tewari is a lawyer and a former Information and Broadcasting Minister

Article 35A says that no law in J&K regarding restrictions imposed on employment under the
State government, or acquisition of immoveable property, or settlement in the State, or
scholarships and aid given by the State government shall be void on the ground that it is
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inconsistent with any fundamental rights in the Constitution.

Though this Article came in through a 1954 Presidential Order, it was in furtherance of the
Instrument of Accession which the J&K government had signed with the Indian government. The
Instrument of Accession gave only limited rights to the Centre to interfere with the autonomy of
J&K. That is why Article 370 was introduced, to recognise the special status of J&K. It said that
the power of Parliament to make laws in J&K shall be limited to those matters in the Union List
and the Concurrent List which, in consultation with the State government, are declared by the
President to correspond to matters specified in the Instrument of Accession.

Land, rights over land, and settlement in the State are the main issues. Land is a State subject.
Because of the limited accession of the State of J&K and the relatively greater autonomy given
to the State, Article 35A is only a recognition of the conditional accession of J&K into India and
the restrictions placed on both Parliament and the Constitution that the normal powers of
Parliament to make laws will not apply to J&K. It is Article 370 that restricted the application of
certain provisions of the Constitution to J&K. It is pursuant to Article 370 that Article 35A was
inserted by way of the 1954 Presidential Order. All that it says is that the laws made by the state
regarding settlement and acquisition of property will prevail and not be struck down on the
ground that they violate fundamental rights.

Incidentally, Himachal Pradesh and Uttarakhand have laws which say that no outsider can buy
land. Strictly speaking, these laws are unconstitutional and violate two fundamental rights — the
freedom to reside and settle in any part of the territory of India and the freedom to practise any
profession, trade and business. Those laws are void. But because the accession of J&K was
conditional to their being given their rights, their sovereignty with regard to matters concerning
land and settlement are preserved. Therefore, it cannot be challenged on the ground that it
violates fundamental rights or the basic structure of the Constitution because it is pursuant to an
original part of the Constitution and pursuant to the limited accession signed with J&K.

Kashmir never acceded fully to India. Therefore, it is a quasi-sovereign State. It is not like any
other State. Article 35A follows the Instrument of Accession and the guarantee given to the State
of J&K that the State’s autonomy will not be disturbed even by the Constitution.

It is for the J&K to decide, according to its laws, on the issue of discrimination against women
with regard to property rights. Such a law is discriminatory according to the Indian Constitution,
and is repugnant to the issue of gender equality. But under the Instrument of Accession and the
autonomy given to the State of J&K, this will also have to be decided according to laws and the
Constitution of the State.

As told to Anuradha Raman

Prashant Bhushan is an advocate in the Supreme Court of India

Extraordinary changes are required to prevent a ‘hothouse earth’ pathway
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MULLAPERIYAR: GENESIS OF A DISPUTE
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

The colonial-era Mullaperiyar dam has again become a source of friction between Tamil Nadu
and Kerala. Though the original dispute was over the appropriateness of the dam’s water level,
Kerala, already reeling under severe adverse impact of floods, sprang a surprise by accusing
Tamil Nadu of having carried out “sudden releases” of water. This, Kerala says, forced it to
discharge more water from the downstream Idukki reservoir, about 40 km away from
Mullaperiyar, which has been cited as one of the causes for the “deluge”. In Kerala’s
assessment, Tamil Nadu should have heeded its request immediately and lowered the water
level in Mullaperiyar to 139 ft to moderate the floods.

‘Far less’

Tamil Nadu, on its part, has defended its position and stated that, well before shutters of the
Mullaperiyar were opened in the early hours of Independence Day (August 15), excess water
was being discharged through the flood gates of several dams in Kerala.

Besides, compared to about 36 thousand million cubic feet (tmc) of water released from the
Idukki and Idamalayar dams in the Periyar basin from August 14-19, the amount of water
released from Mullaperiyar at the same time was hardly 6.65 tmc, which was “far less” than the
quantities of water that flowed from the other two dams. Mullaperiyar, the safety of which was
confirmed by experts on several occasions, had enough provision to handle flood flows: this is
how Tamil Nadu justified its stand, and denied the charge made by its neighbour.

The history of the Mullaperiyar issue goes back a long way: the dam, located in the Idukki district
of Kerala, is operated and maintained by Tamil Nadu to meet the drinking water and irrigation
requirements of five of its southern districts. As a sequel to an agreement signed between the
then Travancore and Madras governments in October 1886, about 8,000 acres was leased by
the former to the latter for the dam project. The dam was built over the period from 1887 to
1895.

Troubles begin

Everything went smoothly for nearly 80 years. But, in 1979, a row erupted over the safety of the
dam. Consequently, in November 1979, a tripartite meeting chaired by the then head of the
Central Water Commission, K.C. Thomas, decided that water level had to be brought down from
the full reservoir level of 152 ft to 136 ft, in order to enable Tamil Nadu to carry out dam
strengthening work. By mid-1990, Tamil Nadu started demanding restoration of the water level
in the Mullaperiyar as it had completed the task assigned to it. When no consensus was reached
through negotiations, the Supreme Court was approached. In two separate judgements, in 2006
and 2014, the apex court held that the water level be raised to 142 ft.

It is against this background that the latest controversy has to be viewed. An element of
uneasiness has entered the ties between Tamil Nadu and Kerala on the subject of water.

The equation between the two States is far more complex than that of Tamil Nadu with
Karnataka. With Kerala, Tamil Nadu has issues over several river projects, such as
Parambikulam-Aliyar, Siruvani of the Bhavani sub-basin, Neyyar, and the proposal to link the
Pamba and Achankovil rivers of Kerala with Vaippar of Tamil Nadu. But, in the case of
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Karnataka, Cauvery is the only river at issue.

As for events concerning the present Kerala floods, there has been criticism in certain quarters
that the authorities in the State delayed the release of surplus water until the end.

Officials of Tamil Nadu, too, are of the view that it was their counterpart that had “mismanaged”
the release of water from its reservoirs, and only a “negligible amount” of water flowed from the
Mullaperiyar to Kerala.

A strong monsoon

What is being overlooked is that Kerala, after a gap of five years, is experiencing a bountiful
southwest monsoon (June-September). In fact, between 2010 and 2017, there was only one
excess monsoon — in 2013. There were three deficit years (2012, 2015 and 2016), while the
remaining four years had a ‘normal monsoon’. Even in the ‘normal’ years, two years recorded a
negative value of departure for rainfall. So, Kerala’s water managers were under enormous
pressure to store as much water as possible. This could have possibly come in the way of their
judgement in commencing the release of water even at the beginning of August, when the
storage in two important dams — Idukki and Idamalayar — was a little more than 90% of their
capacity. According to an August 19 report by the Meteorological Department, in all of 35-odd
major reservoirs in Kerala, storage was close to the full reservoir level (FRL) by the end of July,
and there was no buffer storage left to accommodate the heavy inflows from August 10.

Tendency to store

The tendency to store water to almost the full level is becoming the norm among water
managers across States. In mid-July, Karnataka, too, started releasing surplus waters from the
Kabini and Krishnaraja Sagar dams on the Cauvery system only when it knew that it could not
hold any more water. The Mettur dam in Salem district of Tamil Nadu is big enough to
accommodate all the flood flows. For the last one month, Mettur, too, has been releasing excess
water.

In December 2015, Tamil Nadu faced criticism for delaying the release of surplus water from the
Chembarampakkam tank, causing floods in Chennai.

In the current battle over Mullaperiyar, the Supreme Court has come Kerala’s rescue by telling
Tamil Nadu to keep the water level in the dam at 139 ft till August end.
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Source : www.thehindu.com Date : 2018-08-27

ARTICLE 35A AND THE BASIC STRUCTURE
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Can Article 35A of the Constitution be struck down? If yes, should it be? These questions —
raised in a petition filed in the Supreme Court by a Delhi-based non-governmental organisation,
“We the Citizens” — have already attracted widespread attention. The case, there’s little doubt,
is freighted with political meaning. But when we look beyond the interests of politics, the issues
aren’t especially contentious. As a matter of simple legal construction, it ought to be obvious to
the court that the petition deserves a resounding dismissal. Any other verdict, which so much as
entertains the notion that Article 35A is expendable, will impinge on basic tenets of constitutional
interpretation, and will damage the most solemn promises that lie at the heart of the Indian
federation.

Article 35A was inserted into the Constitution as part of a raft of amendments made through a
1954 presidential order, imposed under Article 370. Broadly, it empowers Jammu and Kashmir
(J&K) to not only define a class of persons as constituting “permanent residents” of the State but
also allows the government to confer on these persons special rights and privileges with respect
to matters of public employment, acquisition of immovable property in the State, settlement in
different parts of the State, and access to scholarships or other such aids that the State
government might provide. The Article further exempts such legislation from being annulled on
the ground that they infringe one or the other of the fundamental rights guaranteed by the
Constitution. According to the petitioner, this immunity granted to J&K’s laws is discriminatory,
and, therefore, Article 35A should be declared unconstitutional.

When the case comes up for hearing this week, a three-judge Bench of the court intends to test
the petitioner’s preliminary arguments and consider the question of whether Article 35A infringes
the Constitution’s basic structure. The answer to this question, the court believes, will allow it to
decide whether to refer the case to a larger bench for further examination. But this exercise is
likely to be of little avail. The law on the subject is well settled. Previous Benches have already
put their imprimatur on the 1954 presidential order. In any event, even if the court were to look
beyond existing precedent, a proper reading of the text of Article 35A, and its constitutional
history, will establish that the present petition is meritless; that Article 35A is not amenable to a
conventional basic structure challenge.

Should Article 35A be scrapped?

India’s Constitution, as the political scientist Louise Tillin has explained, establishes a form of
asymmetric federalism, in which some States enjoy greater autonomy over governance than
others. This asymmetry is typified by Article 370 — a provision, as Ms. Tillin writes, which was
debated for over five months before forming part of the Constitution as adopted in 1950. In its
original form, Article 370 accorded to J&K a set of special privileges, including an exemption
from constitutional provisions governing other States. What’s more, in accord with J&K’s
Instrument of Accession, it restricted Parliament’s powers to legislate over the State to three
core subjects: defence, foreign affairs and communications. Parliament could legislate on other
areas only through an express presidential order, made with the prior concurrence of the State
government. Where those subjects went beyond the Instrument of Accession, the further
sanction of the State’s Constituent Assembly was also mandated. Finally, the Article also
granted the President the power to make orders declaring the provision inoperative, but subject
to the condition that this authority could be exercised only on the prior recommendation of the
State’s Constituent Assembly.
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However, with the disbanding of J&K’s Constituent Assembly in 1956, the question of
suspending Article 370 was rendered moot. In the process, the asymmetry in India’s federalism
was fortified. That this is the case can also be gleaned from a reading of Article 368, which
contains the ordinary powers of constitutional amendment as applicable to other parts of India.
One of the provisos to the clause (ironically made through the same presidential order which
introduced Article 35A) makes it clear that changes made to the Constitution under Article 368
will not mechanically apply to J&K. For such amendments to apply to the State, specific orders
must be made under Article 370, after securing the J&K government’s prior assent. What’s
more, such amendments will also need to be ratified by the State’s Constituent Assembly.
Indeed, as the Union Home Minister of the time, Gulzari Lal Nanda, put it in the Lok Sabha on
December 4, 1964, Article 370 represents the only way of taking the Indian Constitution into
J&K: “It is a tunnel,” he said, and “it is through this tunnel that a good deal of traffic has already
passed and more will.”

The petitioner in the Supreme Court now makes two basic arguments. Article 35A, it claims,
could not have been introduced through a process outside the ordinary amending procedure
prescribed under Article 368. Even assuming that the President possessed this power, the
petitioner asserts, Article 35A infringes the Constitution’s basic structure. Both these claims,
however, suffer from fundamental flaws.

As we have already seen, Article 370 is as much a part of the Constitution as Article 368. That
the framers were deeply cognisant of the fact that the Constitution accorded J&K exceptional
status is free of any doubt. It is particularly clear from the address made by N. Gopalaswami
Ayyangar, the chief drafter of Article 370, to the Constituent Assembly on October 17, 1949:
“Kashmir’s conditions are… special and require special treatment,” he said— “it is one of our
commitments to the people and the Government of Kashmir,” that in matters outside the scope
of the Instrument of Accession no additions would be made “except with the consent of the
Constituent Assembly which may be called in the state for the purpose of framing its
Constitution.”

That Article 370 is the embodiment of this promise was recognised as early as in 1959 by the
Supreme Court in Prem Nath Kaul v. State of J&K. A few years later, another Constitution Bench
of the court, in Sampat Prakash v. State of J&K, further clarified the position. “Art. 370 of the
Constitution has never ceased to be operative,” it held, “and there can be no challenge on this
ground to the validity of the Orders passed by the President in exercise of the powers conferred
by this Article.” If anything, as A.G. Noorani has argued, there is a fine case to be made that all
orders extending India’s Constitution to J&K subsequent to 1956, when the State’s Constituent
Assembly was disbanded, are a nullity. But that the presidential order incorporating Article 35A,
on the express recommendation of the State’s Constituent Assembly, is without legal authority is
an argument that is destined to fail.

It is equally fallacious to suggest that Article 35A can somehow be subject to a basic structure
challenge. The canonical rule established in 1973, in Kesavananda Bharati v. State of Kerala,
that the powers of amendment under Article 368 are not plenary and that the Constitution’s
basic features cannot be abrogated, was based expressly on an interpretation of the text of
Article 368. Its logic doesn’t extend reflexively to amendments made under Article 370, a
provision, which in and of itself, is essential to maintaining India’s federal structure. Besides,
more than six decades have elapsed since Article 35A was inserted, and by now vast tracts of
properties would have doubtless changed hands. In such cases, where constitutional
amendments create vested rights in persons, as the Supreme Court held in Waman Rao v.
Union of India, an amendment made prior to the decision in Kesavananda cannot be susceptible
to a basic structure challenge. To hold otherwise would have consequences far more
devastating than might immediately be apparent.
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Suhrith Parthasarathy is an advocate practising at the Madras High Court
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Source : www.thehindu.com Date : 2018-08-27

COUNCIL CONUNDRUM: ON STATES HAVING A
LEGISLATIVE COUNCIL
Relevant for: Indian Polity & Constitution | Topic: State Legislatures - structure, functioning, conduct of business,
powers & privileges and issues arising out of these

If there was any real benefit in having a Legislative Council, all States in the country should, and
arguably would, have a second chamber. The fact that there are only seven such Councils
suggests the lack of any real advantage, apart from the absence of a broad political consensus
on the issue. Now Odisha wants to join the group of States that have an Upper House. The
State Cabinet has approved a 49-member Legislative Council, accepting the report of a
committee set up in 2015 to study the functioning of the second chamber in other States and
make recommendations. The process of creating an Upper House is lengthy. The State
Assembly has to pass a resolution for the creation of the Council by a majority of its total
membership. Thereafter, Parliament has to enact a law to create it. Two Bills introduced in the
Rajya Sabha in 2013 for establishing Legislative Councils in Assam and Rajasthan are still
pending, indicating the lack of support for such a move. A parliamentary committee that went
into these Bills cleared the proposals, but struck a cautionary note. It wanted a national policy on
having an Upper House in State legislatures to be framed by the Union government, so that a
subsequent government doesn’t abolish it. It also favoured a review of the provision in the law
for Councils to have seats for graduates and teachers.

The advantages of having a bicameral legislature are well-known. An Upper House provides a
forum for academicians and intellectuals, who are arguably not suited for the rough and tumble
of electoral politics. At least on paper, it provides a mechanism for a more sober and considered
appraisal of legislation that a State may pass. The objections to the second chamber are varied.
Rather than fulfilling the lofty objective of getting intellectuals into the legislature, the forum is
likely to be used to accommodate party functionaries who fail to get elected. It is also an
unnecessary drain on the exchequer. Another issue is that graduates are no longer a rare breed;
also, with dipping educational standards, a graduate degree is no guarantee of any real
intellectual heft. And then again, why should graduates be privileged as people’s representatives
in a democracy? Today, legislatures draw their talent both from the grassroots level and the
higher echelons of learning. There are enough numbers of doctors, teachers and other
professionals in most political parties today. The Rajya Sabha’s case is different as it represents
the States rather than electoral constituencies. It is also a restraining force against the
dominance of elected majorities in legislative matters. Legislative Councils are subject to varied
and inconclusive discussions around their creation, revival and abolishment. Given all this,
Odisha’s proposal may give the country at large an opportunity to evolve a national consensus
on Legislative Councils.
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Source : www.thehindu.com Date : 2018-08-29

VOTERS HAVE A RIGHT TO KNOW: SC
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

The Supreme Court on Tuesday said it was contemplating whether political parties could be
asked to disclose the antecedents of their members so that the electors “have the right to
informed choice”.

The observation came from a five-judge Constitution Bench led by Chief Justice of India Dipak
Misra while reserving its decision on a petition filed by advocate Ashwini Kumar Upadhyay
seeking a ban on chargesheeted politicians from contesting elections.

Senior advocate Krishnan Venugopal, appearing for Mr. Upadhyay, said the court may direct the
Election Commission of India to take steps to ensure that political parties do not allow politicians
facing criminal charges to contest on their tickets and symbols. Mr. Venugopal that “Caesar’s
wife must be above suspicion” should be made applicable in case of politicians.

The Centre, represented by Attorney-General K.K. Venugopal, contended that the judiciary
should not venture into the legislative arena by creating a pre-condition which would adversely
affect the right of the candidates to participate in polls.
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ELECTION COMMISSION HOLDS MEETING WITH
POLITICAL PARTIES ON VARIOUS ELECTORAL
REFORMS
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

Election Commission

Election Commission holds meeting with Political Parties
on various electoral reforms

Posted On: 27 AUG 2018 7:42PM by PIB Delhi

The Election Commission of India, comprising Chief Election Commissioner Sh O P
Rawat, Election Commissioners Sh Sunil Arora and Sh Ashok Lavasa, today held in
depth interactive session with all the recognised national and state political parties on
a broad range of issues concerning various aspects pertaining to Elections. 
Altogether all 7 National parties and 34 State parties attended the meeting.  In his
opening remarks Chief Election Commissioner Sh O P Rawat said the Commission
always values the inputs from Political Parties in making our Election process robust,
fair and credible.

The Chief Election Commissioner Shri O.P. Rawat  observed that political parties are
initiators of reforms and act as agents for mobilizing people and electors, enabling
them to express their political choice. The Commission considers Political Parties as
the most important stakeholders in its endeavor to strengthen electoral democracy.
The Chief Election Commissioner further observed that the Commission is uniquely
privileged and honored to enjoy trust and confidence of people, media and all political
parties because the Commission has an open door policy treating all with respect,
impartiality and fairness.  The Commission urged the representatives of political
parties to put forward their views on important issues such as transparency in political
funding, media management including that of social media, bringing in trust and
confidence of all stakeholders in the voting and counting process and as such
strengthening democracy in our country while setting an example globally.The Chief
Election Commissioner mentioned about the challenges faced by all the democracies
globally in view of the new media and advancements in information technology. He
said the Commission is taking initiatives to prevent such interference.   The
Commission sought suggestions and support of political parties to comprehensively
meet these and other challenges for ensuring free and fair elections.

All the parties assured the Commission that they would extend  the requisite  support
in the process of preparation of Electoral Roll. They also suggested to share with
them copies of the list of deletions in Electoral Roll.  Some parties also suggested to
strengthen the system of Booth Level Officers for better preparedness of Electoral
Roll. Some parties requested for avoiding the festival season for Roll Revision. It was
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informed to the Parties that the Commission has already taken this into account and
revision in all States (excluding the poll going states), will start from 1st September
itself for 2 months which is more than the usual period of one month.

All parties appreciated the Commission's efforts in making elections inclusive for all
especially PWD electors. They also lauded the steps taken under SVEEP to enhance
the awareness and participation of electors.

Some political parties requested the Commission to fix a certain percentage of
VVPAT slips-counting to enhance the trust in EVM. Commission assured them that it
is being looked into with the expert inputs of Indian Statistical Institute. Commission
also informed that any candidate may approach the Returning Officer concerned for
the specific count of VVPAT of a Polling Station under the law already available.

Political parties urged the Commission to link Aadhar numbers with electors’ detail for
better electoral roll management.

 Political parties expressed concern on paid news and suggested to make it an
electoral offence to curb this menace.

Political parties also asked the Commission that on the lines of Doordarshan and AIR,
the free airtime to political parties should be provided on private media for electoral
campaigns.

They suggested for a ceiling on expenditure limit for council elections, as suggested
by the Commission.

All political parties welcomed the discussion on taking the steps for enhancing the
role of women in the Electoral process.

For no campaign period, they suggested for more measures in view of current
electronic and digital environment. 

Commission assured all the political parties that each of the suggestions will be
looked into and will be responded by Commission in time bound manner.

…
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PLANNERS, PARLIAMENTARIANS AND PRESS MUST
HAVE A BIAS TOWARDS RURAL INDIA: VICE
PRESIDENT
Relevant for: Indian Polity & Constitution | Topic: Devolution of powers and finances up to local levels and
challenges therein

Vice President's Secretariat

Planners, Parliamentarians and Press must have a bias
towards rural India: Vice President

We cannot afford to have “Two Indias”;

Reservation mentality should be there in allocating funds to
rural areas;

Encourage Rural Innovators & Remove bottlenecks
regarding infrastructure, funds, connectivity;

Government and private sector must come together in a big
way to promote innovative rural technologies and
transform the rural economy;

Five Is - Irrigation, Infrastructure, reduced Interest rates,
Insurance and Innovation crucial for transforming rural
economy;

Inaugurates Rural Innovators Startup Conclave

Posted On: 30 AUG 2018 1:51PM by PIB Delhi

The Vice President of India, Shri M. Venkaiah Naidu has called upon Planners,
Parliamentarians and Press to have a pronounced rural bias and a reservation
mentality in allocation of funds for villages to bridge the urban-rural divide and ensure
an integrated development of the country. The Banks must also give priority to rural
innovations, he said.
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He was addressing the gathering after inaugurating the Rural Innovators Startup
Conclave at National Institute of Rural Development and Panchayati Raj, in
Hyderabad today. The Governor of Telangana, Shri E.S.L. Narasimhan, the Deputy
Chief Minister of Telangana, Shri Mohammad Mahmood Ali, the Minister of State for
Rural Development, Shri Ram Kripal Yadav and other dignitaries were present on the
occasion.

 

The Vice President expressed anguish that the country had not followed the call of
the Father of the Nation, Mahatma Gandhi to “go back to villages”.  Although,
successive governments had focused on rural development, adequate attention was
not paid and this led to “two Indias”, he added. 

 

The Vice President pointed out that there was massive migration from villages to
cities due to 5 Es - Education, Employment, Entertainment, Enhanced medical
facilities and Economic opportunities. At the earliest, we need to bridge the urban-
rural divide by providing all the amenities and facilities in villages on par with urban
areas, he added.

 

Calling for transforming rural economy with particular emphasis on five Is - Irrigation,
infrastructure, reduced interest rates, insurance and innovation, the Vice President
said ‘If you have electricity, roads, hospitals medical institutions and connectivity it will
bring integration’.

 

The Vice President said that Technology and innovation can change the economy of
rural India and added that this is the best time to demonstrate our rural capabilities
and showcase innovative technologies and products that can transform rural life.

 

The Vice President also said that self help groups should be involved in the
development as it not only brings down the income gap but also encourages Women
Empowerment. He has also said that the focus of providing electricity should shift
from villages to every house.

 

Emphasizing the need to remove bottlenecks with regard to infrastructure, funds,
connectivity and certification mechanism to encourage rural innovators, the Vice
President appreciated NIRDPR for acting as a bridge between rural youth and
various institutions and helping the innovators to transform their innovations into
technology start-ups. The Ministry of Skill Development and Entrepreneurship,
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National Skill Development Mission and schemes like Deen Daya Upadhyay
Grameen Kaushal Yojana are extending support to the rural innovators, there is a
huge scope to create the right ecosystem for rural innovators to flourish, he added.   

 

Saying that employment generation is crucial for overall growth of our economy and
government alone or only the large industries cannot create all the employmen, the
Vice President asked Micro & Small Enterprises to embrace the start-up eco system
and use technology to increase their reach and efficiency so that they can play a
leading role in employment generation.

 

The Vice President said that innovation-led economic development is mostly limited
to software or IT in spite of the efforts by the government agencies and host of
institutions. Of late, start-ups are extensively being spoken about and have received a
boost with the MAKE IN INDIA INITIATIVE, he added.

 

The Vice President said that in a bid to give fillip to incubation and R&D efforts in the
country, the Government is also setting up the centres of innovation and
entrepreneurship at national institutes as also new research parks at various IITs. He
further said that building world class incubators is the need of the hour. Besides the
initiatives taken by the Government, the private sector must come forward in a big
way to promote innovative rural technologies and transform the rural economy, he
added. 

 

The Vice President said that India, with its youth potential must strive to become a
make India a technology power house and emphasized the need to create innovation
labs with the focus on ‘Design for Tomorrow’s India’.

 

Later the Vice President inaugurated an exhibition put up by rural innovators, went
around the stalls and interacted with the young entrepreneurs and innovators. Around
150 startup innovators along with experts, professionals and others were attending
the two-day conclave.

 

***

AKT/BK/RK
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